Appeal No. 2461 - John B. KITTRELL v. US - 7 December, 1987.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT
| ssued to: John B. KITTRELL (redacted)

DECI SION OF THE VI CE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2461

John B. KI TTRELL

Thi s appeal has been taken in accordance with 46 U S.C. SS7702
and 46 CFR SSb. 701.

By order dated 22 January 1987, an Adm nistrative Law Judge of
the United States Coast GQuard at St. Louis, M ssouri adnoni shed
Appel | ant upon finding proved the charge of Violation of Regulation.
The charge was initially supported by three specifications. However,
the Adnministrative Law Judge found one specification involving 46 CRF
SS35. 35-1(c) not proved and dism ssed this count.

One specification found proved all eged that Appellant, serving as
person-i n-charge aboard Tank Barge T-7953, under the authority of his
nerchant mariner's docunment, on or about 25 April 1986, while
transferring oil to Tank Barge T-7953 from Packer Ri ver Term nal at
M1le 857.0, Upper M ssissippi R ver, wongfully absented hinself from
the barge in violation of 33 CFR 156. 120(s).

The remai ni ng specification found proved all eged that Appellant,
serving as person-in-charge aboard Tank Barge T-7953, under the
authority of his merchant nariner's docunment, on or about 25 Apri
1986, while transferring oil to Tank Barge T-7953 from Packer River
Terminal at Mle 857.0, Upper Mssissippi River, wongfully failed to
provide a flane screen or proper supervision for the open No. One
ull age hole in violation of 46 CFR 35. 30-10.

The hearing was held at St. Paul, M nnesota, on 20 Cctober 1986.
At the hearing, Appellant represented hinself and denied the charge
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and specifications.

The Investigating Oficer introduced in evidence five exhibits
and the testinony of two wtnesses.

In response, Appellant introduced in evidence three exhibits, and
the testinony of four witnesses. Appellant did not testify.

On 22 January 1987, at St. Louis, Mssouri, the Adm nistrative
Law Judge rendered a decision in which she concluded that the charge
and two supporting specifications had been proved, and entered a
witten order adnoni shing Appellant.

The conpl ete Decision and O der was served on 30 January 1987.
Appeal was tinely filed on 23 February 1987. Appellant requested and
was granted an extension of tinme to perfect his appeal until 30 My
1987. The appeal was perfected on 16 May 1987.

FI NDI NGS OF FACT

At all relevant times on 25 April 1986, Appellant was acting
under the authority of his Merchant Mariner's Docunent No. [REDACTED], with a tankerman's
endorsenent on it, dated 5 Cctober 1977.

On 25 April 1986, the tank barge (T/B) T-7953 was noored at Ml e
857.0, Upper M ssissippi River, at the Packer River Termnal,
M nneapolis, M nnesota, while being | oaded with sunflower seed oil, a
regul at ed product under Subchapter D, 46 CFR 30.25-1. The T/B T-
7953, an inspected tank barge with a capacity of 11,660 barrels, is
authorized to carry G ade A and | ower products and specified dangerous
car goes.

Appel I ant was the person in charge of the transfer operation on
25 April 1986 for the T/B T-7953. According to 33 CFR 156.120(s),

the transfer operation involving sunflower seed o il on the T/B T-7953
required the presence of a "person in charge", who nay be a certified
t anker man.

On 25 April 1986, a Coast Guard boardi ng team conducted an
i nspection on the T/B T-7953. The No. One ullage hole was found open,
unsupervi sed, without a flanme screen over it during the transfer
operation. At the tine, Appellant was approxi mtely 200 feet away on
the tank barge, near the transfer punps.

Appel | ant was notified of the discrepancy involving the flane
screen on the No. One ullage hole on board the T/B T-7953 by Coast
Guard personnel at the tine the discrepancy was di scovered. Appell ant
did not rectify the discrepancy nor terminate transfer operations.
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Later, during the transfer operation on 25 April 1986, after the
initial discrepancy was noted, and with the No. One ullage hole stil
open without a flame screen over it, Appellant was observed by the
Coast CGuard boarding teamsitting in his van on shore, approxinmately
ten feet fromthe barge.

BASI S OF APPEAL
Appel I ant raises the follow ng i ssues on appeal

(1) Wth regard to the specification involving absence from
the T/B T-7953 in violation of 33 CFR 156.120(s), the finding of
proved was not supported by substantial evidence on the record and
shoul d have been di sm ssed upon evi dence that Appellant was overcone
by obnoxi ous vapor funes, and feeling nauseous, left the vessel, and
sat in his van to overcone this feeling

(2) The Administrative Law Judge erred in not granting
Appel lant's Motion to Dismiss based on m sconduct of Coast Guard
personnel, resulting in denial of due process and equal protection of
the | aw

(3) The Administrative Law Judge erred in relying on
Appeal Decision 2188 (G LLIKIN) since the facts in G LLIKIN differ
fromthe case at hand

(4) The Administrative Law Judge erred in finding that the
viol ation regarding the flane screen could have been rectified by
renmoving a flame screen froma closed ullage hole. (Decision and
Order, Finding of Fact No. 12).

Appear ance: Appellant, pro se.

OPI NI ON

The Adm nistrative Law Judge found proved the charge of violation
of regulation involving 33 CFR 156.120(s) which states, in pertinent
part:

"No person nmay conduct an oil transfer operation unless...there is a
person in charge on the ...receiving vessel..."

It appears fromthe record below that on 25 April 1986, Appell ant
was the person in charge during the transfer of sunflower seed oi
fromthe Packer River Terminal to the T/B 7953. (Transcript at 42, 69,
70). Furthernore, it is uncontested that Appellant left the T/B T-
7953 during the transfer operation and sat in his van on the shore
near the tank barge. (Transcript at 43, 71). Therefore, it is clear
that the facts set forth at the hearing establish a violation of the
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regul ati on.

The issue to be resol ved beconmes what treatnment shoul d be
accorded Appellant's assertion that his absence during the transfer
operation was pronpted by illness.

Upon conplete review of the record, it is clear that Appellant
produced no evi dence what soever regarding his reason for |eaving the
vessel during transfer operations. Appellant called numerous
wi t nesses on his own behal f; none of whomtestified concerning the
reason for Appellant's absence. Appellant did not testify at the
hearing, after being advised concerning his rights in this regard.
(Transcript at 9).

The first mention of Appellant's reasons for |eaving the vesse
during transfer operations occurred during Appellant's closing
argunent. (Transcript at 152, 153). It is a well established rule of
| aw t hat cl osing argunents are not evidence and rmay not be consi dered
as evidence by the fact-finder. Cf., Appeal Decision 1747 (CHALONEC)
Appeal Decision 1059 (MARTINEZ); Appeal Deci sion
806 (JACKSON) (opening statenents are not evidence). See, also,
United States v. Smith, 778 F.2d 925 (2nd Cir. 1985); United
States v. McCaghren, 666 F.2d 1227 (C. A Ark. 1981); United States
v. Flaherty, 668 F.2d 566 (C. A. Mss. 1981); Vanski ke v. ACF
I ndustries, Inc., 665 F.2d 188 (C. A M. 1981); George v. Mrgan

Const. Co., 389 F. Supp. 253 (E.D.PA. 1975). dosing argunent is
permtted followi ng the presentation of evidence. See 46 CFR 5.559.
At best, Appellant's closing argunent nmay be treated as an unsworn
statenment for purposes of mtigation. Appeal Decision

2376 ( FRANK)

At the conclusion of the Coast Guard's case, Appellant submtted
a witten notion to disniss. (Transcript at 94). Appellant argues on
appeal that his notion to disnmss with respect to allegations of
m sconduct by Coast Guard personnel was inproperly denied.
Appel lant's all egations of m sconduct were raised in his notion with
respect to Specifications Two and Three of the charge.

Appel | ant argues that changes to the Barge Boardi ng form anount ed
to m sconduct and prejudiced the Appellant. See Respondent's Exhi bit
C. This formunder the heading of Vessel Requirenments provides a
checklist for inspecting personnel. The Coast Guard did not introduce
this docunment in its case against Appellant. Appellant chose to
i ntroduce the docunment as his exhibit in his case in chief. Appellant
failed to establish nmisconduct, failed to show any prejudice
associated with this form failed to call any witnesses to account for
the changes on the form and failed to cross-exam ne the Coast Guard
W tnesses fromthe boarding teamregarding the form Wth regard to
Speci fications Two and Three, Appellant asserts that he was not
i nformed of the discrepancies by the boarding officers. The record
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does not support this. Both Coast Guard boarding officers, who
testified at the hearing, indicated that Appellant was notified at the
time of the boarding that discrepancies involving the fire

extingui shers and the flane screen had been noted. (Transcript at 65,
84). There is no requirenent in the regulations that a foreman in
charge of the operation, located off the vessel, be notified of any

di screpanci es.

Secondly, Appellant asserts that he was inproperly served with
notice which resulted in delay in securing evidence. Appellant did
not produce any evidence to support this assertion, however the record
clearly reflects that a letter of warningl was sent to Appellant nore
than five weeks prior to the hearing before the Adm nistrative Law
Judge. (Transcript at 123-130). Appellant called CAD Maurice Sharpe
at the Marine Safety Detachment in St. Paul, M nnesota on 13 Septenber
1986 to discuss the contents of the letter of warning. (Transcript at
123-130). Furthernore, Appellant had been notified concerning
Specifications Two and Three on the day the discrepancies were first
noted. (Transcript at 65, 84). There was anple opportunity for
Appel l ant to obtain evidence, |ocate witnesses and prepare a defense.

1The Investigating Oficer may issue a letter of warning in lieu of
formal suspension and revocation proceedi ngs per 46 CFR 5.105(e) if

he finds there is a basis for a conplaint, and the violation is not of
a serious nature or where the ends of justice will best be served by a
written warning. The letter of warning nmust be accepted in order to
forego formal proceedings.

Thirdly, Appellant asserts that the Coast Guard brought this
charge and the specifications as a vendetta agai nst Appellant.
However, Appellant produces no evidence by way of exhibits or
Wi tnesses to support this assertion. Furthernmore, had Appell ant
accepted the letter of warning discussed by CAD Sharpe these
proceedi ngs woul d not have cone about. (Transcript at 125). As
i ndi cated, the Barge Boarding form provides nerely a checklist for
i nspection of vessels, minor corrections were made to the form The
formwas not offered by the Coast Guard during presentation of the
prima facie case. | do not consider the changes made to be
prejudicial to the Appellant.

Finally, Appellant asserts in his notion to dismss that the
charge and specifications were petty, vague and not in accordance with
policy or practices. As such, Appellant asserts the Coast Guard acted
Wi thout clean hands in this nmatter. Again, Appellant failed to
support his assertions with any evidence of any kind. The Coast CGuard
requires the proper number and type of fire extinguishers and flame
screens on board tank barges during transfer operations for the safety
of the vessel, personnel in the vicinity and the protection of the
envi ronnent .

A notion to dismss should not be granted unl ess no evidence has

file:////hgsms-lawdb/users/K nowledgeM anagementD...& %20R%202280%20-%202579/2461%20-%20K I TTREL L .htm (5 of 9) [02/10/2011 8:43:53 AM]



Appeal No. 2461 - John B. KITTRELL v. US - 7 December, 1987.

been introduced in support of one or nore required elenments of the
government's case. See Appeal Decision 2321 (HARRI S); Appea
Deci sion 2294 (TITTONIS). Cf. Appeal Decision 2368 (MADJI W TA)

aff'd sub nom Conmandant v. Madjiwita, NTSB Order No. EM 20

(1985). In reviewing the record, | find that the Adm nistrative Law
Judge properly disnissed Appellant's notion for |ack of support on the
record. In this case, substantial evidence adequate to establish a

prima facie case of negligence was introduced. The record of the
hearing before the Adm nistrative Law Judge clearly indicates that
Appel I ant was accorded all of his rights. | find no denial of due
process or equal protection of the laws in this mtter.

Appel | ant asserts that the Administrative Law Judge erred in
relying on Appeal Decision 2188 (G LLIKIN). The third
speci fication under the charge of violation of regulation, which was
found proved, dealt with Appellant's failure to properly supervise an
open ullage hole that did not have a flane screen. Testinony
i ndi cated that Appellant was observed approxi mately 200 feet away from
the ullage hole on the barge near the transfer punps during the
transfer operation. (Transcript at 43, 45, 71, 73). Later, Appellant
was observed on shore, sitting in his van, while the ullage hole
remai ned open wi thout a flame screen during the transfer operation.
(Transcript at 43, 71).

The issue before the Adm nistrative Law Judge was whet her
Appel | ant properly supervised the No. One ullage hole during the
transfer operation since it did not have a flame screen. The
Adm ni strative Law Judge properly | ooked to previous Conmandant's
Deci sions for guidance on the definition of supervision. |In Appea
Decision 2188 (A LLIKIN), the person in charge failed to supervise
seven cargo tank hatches that were not provided with flane screens.
In GLLIKIN as in the present case, a crewrenber was clearly on deck
during the transfer operation. In GLLIKINthere was a total absence
of evidence of supervision. The present case is simlar. Appellant
produced no testinony at the hearing to show that his activities
during the transfer operation anounted to supervision of any sort. |
find that GLLIKINis sufficiently anal ogous to be of precedenti al
value in this case. In GLLIKIN, the level of supervision required
for open hatches and ullage holes w thout flanme screens is constant
attention and continuous checking. At a minimumthis requires an
attentive, responsible presence at the open ullage hole or cargo tank
See Appeal Decision 1839 (BRENNAN); Appeal Decision 1999 (ALT &
JOSSY); Appeal Decision 2009 (NORSWORTHY). This is consistent
with the testinony of BM3 Marten, the Coast Guard Boarding O ficer
that supervision required physically working with the hole.
(Transcript at 66). Appellant can not provide the nmeasure of
supervi sion required when he is physically |ocated about 200 feet away
fromthe ullage hole. Furthernore, sitting in a vehicle ashore during
transfer operations certainly does not constitute constant attention
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and continuous checking of the open ullage hole. See also, Appea
Deci sion 2020 (JOYNER), aff'd and nod. sub nom Commandant v.
Joyner, NTSB Order EM 8 (1975).

Therefore, the Adm nistrative Law Judge did not err in finding
that Appellant failed to properly supervise the No. One ullage hol e
during transfer operations in violation of 46 CFR 35. 30-10.

IV

Finally, Appellant asserts that the Adm nistrative Law Judge
erred in finding that the violation regarding the flanme screen could
have been rectified by renoving a flane screen froma closed ull age
hole. | agree.

There is no evidence on the record to support such a finding.
There is evidence that attenpts were nmade to obtain another flane
screen by the Packer River term nal operations manager. (Transcript at
105).

Efforts to obtain a replacenent screen are evidence in

mtigation. The violation was still proved. Therefore, any error by
the Administrative Law Judge in this regard was harnl ess error

CONCLUSI ON
Havi ng reviewed the entire record and consi dered Appellant's
argunents, | find that Appellant has not established sufficient cause
to disturb the findings and conclusions of the Adm nistrative Law

Judge. The hearing was conducted in accordance with the requirenents
of applicable regul ations.

ORDER
The deci sion and order of the Adm nistrative Law Judge dated 22

January 1987 at St. Louis, Mssouri, is AFFI RMVED

J.C. IRWN
Vice Admral, U S. Coast Quard
Vi ce Commandant

Si gned at Washington, D.C. this 7th day of Decenber, 1987.

3. HEARI NG PROCEDURE
.25 C osing Argunents

Not evi dence
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.39.5 Dismssa

notion for, properly denied where prinma
faci e case established

.44 Due Process
deni al of, not shown
4. PROOF AND DEFENSES
.73.5 Mtigating G rcunstances
evi dence of, need not be given under oath
5. EVI DENCE
.14 C osing Argunents
Not evi dence
. 130 Unsworn Statenents
admi ssible as evidence in mtigation
10. MASTERS, OFFI CERS, SEAMEN
.35 Person I n Charge

duty to supervise open cargo tanks w thout flane
screens

12. ADM NI STRATI VE LAW JUDGES
.50 Fi ndi ngs

not uphel d where not supported by
substantial evidence

13. APPEAL AND REVI EW
.04 Adnministrative Law Judge

fi ndi ngs not upheld where not supported by
substantial evidence

Appeal s Cited: 806 (JACKSON), 1059 (MARTINEZ), 1747
(CHALONEC), 1839 (BRENNAN), 1999 (ALT & JOSSY), 2009
( NORSWORTHY), 2020 (JOYNER), 2188 (G LLIKIN), 2294
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(TITTONI'S), 2321 (HARR'S), 2368 (MADJI W TA), 2376
( FRANK) .

NTSB cases cited: Commandant v. Joyner, NISB Order EM 8
(1985)

Cases Cited: United States v. Smith, 778 F.2d 925 (2nd Cir.
1985); United States v. MCaghren, 666 F.2d 1227 (C. A. Ark. 1981);

United States v. Flaherty, 668 F.2d 566 (C. A Mass. 1981);
Vanski ke v. ACF Industries, Inc., 665 F.2d 188 (C. A. M. 1981);

George v. Mdrgan Const. Co., 389 F. Supp. 253 (E. D.PA. 1975).
Statutes Cited: None.

Regul ations Cited: 33 CFR 156.120(s); 46 CFR 35.30-10; 46 CFR
5.559; 46 CFR 35.35-1(c); 46 CFR 30.25-1.

***xx*x  END OF DECI SI ON NO. 2461 *****

Top

file:////hgsms-lawdb/users/K nowledgeM anagementD...& %20R%202280%20-%202579/2461%20-%20K I TTREL L .htm (9 of 9) [02/10/2011 8:43:53 AM]



	Local Disk
	Appeal No. 2461 - John B. KITTRELL v. US - 7 December, 1987.


