Appea No. 2460 - James Kelly REED v. US - 5 November, 1987.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT
| ssued to: Janes Kelly REED (redacted)

DECI SI ON OF THE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2460

Janes Kelly REED

Thi s appeal has been taken in accordance with 46 U.S.C. 7702 and
46 CFR Part 5, Subpart J.

By order of 24 Novenber 1986, an Adm nistrative Law Judge of the
United States Coast Guard at Al aneda, California, revoked Appellant's
mer chant mariner's docunment upon finding himinconpetent to serve on
board merchant vessels of the United States.

the i nconpetence charge is supported by three specifications
whi ch allege that Appellant, while serving under the authority of his
Merchant Mariner's docunment as an Abl e-bodi ed Seanman aboard the SS
PRESI DENT FI LLMORE, while the ship was at sea, did:

(1) At or about 1300 hours, 8 June 1986, fail to obey an order, to
wit: After specifically being told not to use water about any

el ectrical equipnment, he washed down the anchor w ndl ass hydraulic
unit and associated electrical equipnent with salt water;

(2) Between the hours of 0000 and 0400 on 19 March 1986, inproperly
di srupt engine room operations, to wit: he was observed to be talking
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and shouting to hinself in the engi neroom

(3) From 21 February 1986 to 9 June 1986, denonstrate unusua
behavior, to wit: probabl e paranoid schizophrenia.

The hearing was held on 30 October |986, at Coast Guard Island,
Al aneda, California and, followi ng a continuance to facilitate a
mental exam nation of the Appellant, was concl uded on 24 Novenber
1986. Appellant, initially, appeared at the hearing w thout counsel.
The Adm nistrative Law Judge advi sed the Appellant that he should
obtain counsel. During a recess, the Appellant contacted his union
and obtai ned the assistance of a Union business agent, Bobby Iwata, to
act as his counsel. The Coast CGuard was represented by LTIG W
Whi tson, Jr., USCG a duly authorized Investigating Oficer. The
Appel  ant entered pleas of not guilty to the charge and its supporting
specifications.

The Investigating Oficer introduced in evidence five exhibits in
support of his case, and testinony of five w tnesses. Appell ant
called no witnesses, presented no evidence, and elected to remain
silent.

During the course of the hearing, the Adm nistrative Law Judge
ordered the Appellant to submt to a nedical exam nation concerning
his mental condition. The psychiatric report was nade a part of the
record.

At the conclusion of the hearing, the Adm nistrative Law Judge
rendered a decision in which he concluded that the charge and the
t hree supporting specifications had been proved. He then entered an
Order in Open Hearing revoking all docunents issued to Appell ant.

The entire decision was served on 30 June 1987. An appeal was
tinmely filed on 3 February 1987. No brief or nmenorandumwas filed in
support of the notice of appeal, however the appeal is considered
perfected due to Appellant's pro se status and the nature of the
proceedi ngs bel ow.

FI NDI NGS OF FACT

Appel lant is the holder of a Coast Guard nerchant mariner's
docunent, No. [REDACTED], which authorizes himto serve as
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Ordi nary Seaman and W per.

On 21 February 1987, the Appellant, Janes Kelly REED, join ed the
SS PRESI DENT FI LLMORE at Yokohama, Japan in the capacity of wiper. On
19 March and 8 June 1987, Appellant continued to serve aboard the SS
PRESI DENT FI LLMORE as W per under the authority of MVD No.
[ REDACTED .

SS PRESI DENT FI LLMORE, Official No. 513860, is a United States
flag cargo vessel of 17,801 gross tons, owned by Anmerican President
Li nes of San Francisco, California.

During the norning of 19 March 1986, while SS PRESI DENT FI LLMORE
was underway at sea, Appellant entered the engi ne room and wandered
about the fidley and other areas of the engine roomwhile tal king and
occasionally shouting to hinself and other persons not present,

di srupting engi ne room operati ons.

Following this incident, while SS PRESI DENT FI LLMORE was underway
at sea at full speed in seas and swells, Appellant was observed,
during boat drills, in an extrenely precarious position as he tried to
wal k al ong the outboard bulwark cap rail with the sea painter fromthe
| i feboat in one hand while trying to steady hinself against the cargo
vans stowed on deck with the other hand.

On 8 June 1986, Appellant was assigned to clean the hydraulic
unit of the anchor w ndlass. He was specifically told to take rags
and warm soogee water and w pe down the hydraulic unit, taking care
not to get any water on the electric notor.

Later that day, Chief Engi neer Burnham upon being advised that
Appel I ant had called for water on deck, went forward towards the
anchor w ndlass. On the way, he noticed that a one and one half inch
fire hose hydrant had been energized. Burnhamturned the hose off at
the hydrant. Upon arriving at the anchor w ndl ass, Burnham found the
Appel l ant standing with the fire hose, fitted with a straight nozzle,
in his hand with water dribbling out of the nozzle and munbling about
soneone having turned his water off. Burnham di scovered that
Appel | ant had coated the hydraulic unit with hydrochloric acid and
then washed it down with a streamof salt water fromthe hose. The
wat er had spl ashed over the electrical notor and collected in the
after corners of the wi ndl ass room where about 150-200 gallons of salt
wat er was pool ed.
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Appel I ant was di scharged fromthe SS PRESI DENT FI LLMORE and | eft
the vessel in Singapore at 1000 on 9 June 1986.

Appel  ant had a nedical history of psychiatric disorders,
i ncl udi ng having been a patient at the University Hospital in Mbile,
Al abama and had been placed on Trilafon nedication for six years for
t hese di sorders.

Dr. Ruthrauff, a psychiatrist, at French Hospital in San
Franci sco, California observed Appellant on 17 July 1986 and di agnosed
hi mas suffering from probabl e paranoi d schi zophreni a.

Appel | ant was ordered by the Adm nistrative Law Judge to appear
for nmental exam nation during the hearing. The exam nation was
performed by the same Dr. Ruthrauff, who found Appellant suffering

from chroni c paranoid schizophreni a.

Appel l ant was fully assisted and represented by non-|awer
counsel of his own choice.

BASES OF APPEAL
Appel l ant has filed a disjointed, handwitten letter requesting

an appeal. Upon review, there are no clear errors on the record.
Appel | ant appears to raise two grounds for appeal:

1. D scrimnation;

2. Testinony of the nmedical w tnesses was not credible.

APPEARANCE: Appel | ant, pro se.

OPI NI ON

Appel l ant's assertion that he was discrim nated against i s not
supported by any evidence presented at the hearing. Appellant's
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counsel nakes reference to discrimnation in his closing argunent, but
Appel lant fails to present an issue on appeal that is justiciable.
Appel l ant's notice of appeal nakes no indication of the manner of

di scrimnation or individuals that may be responsible. | find that
Appel l ant's assertion of discrimnation is unsupported in the record.

Appel | ant, al so, appears to attack the credibility of the nedi cal
W tnesses for the first tine on appeal. H's challenge is not properly
before me for review

This issue is best resolved at the hearing | evel by cross
exam nation of the wtnesses and presentation of evidence that places
the credibility of the witnesses in doubt, on the record. It is
wthin the purview of the fact-finder, after hearing all the testinony
and viewi ng the evidence, to determne credibility. The
Adm ni strative Law Judge can only be reversed on these matters if his
findings are arbitrary, capricious, clearly erroneous, and unsupported
by |aw. Appeal Decision 2390 (PURSER); Appeal Deci sion
2356 (FOSTER); Appeal Decision 2344 (KOHAJDA); Appeal Deci sion
2340 (JAFFE); Appeal Decision 2333 (AYALA); Appeal Deci sion
2302 (FRAPPIER). The record below clearly indicates that the
Adm nistrative Law Judge's findings were fully supported, and in
keeping with prior decisions. Appeal Decision 2417 (YOUNG ; Appeal
Deci sion 2181 (BURKE), Modified sub nom Comrandant v. Burke, NTSB
Order EM 83 (1981); Appeal Decision 1203 ( DODD)

CONCLUSI ON

The findings of the Adm nistrative Law Judge as to the charge of
i nconpet ence and the underlying specifications are supported by
substantial evidence of a reliable and probative character. Those who
suffer froma psychiatric disability should not be permtted to serve
aboard any vessel in a capacity in which he could cause serious harm
to hinself, to others, or to the vessel

ORDER

The deci sion and order of the Adm nistrative Law Judge dated 29
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January 1987 at Al aneda, California, is AFFI RVED.

J.C. IRWN
Vice Admral, U S. Coast @Guard
Vi ce Commmandant

Si gned at Washington, D.C. this 5th day of Novenber, |987.

sxxx*x  END OF DECI SION NO. 2460 *****
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