Appeal No. 2456 - JOHN W. BURKE v. US - 23 July, 1987.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S LI CENSE No. 547679 and Merchant WNMariner's
Docunent No. ( REDACTED)
| ssued to: JOHN W BURKE

DECI SI ON OF THE VI CE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2456
JOHN W BURKE

Thi s appeal has been taken in accordance with 46 U S.C. 7702
and 46 CFR P art 5, Subpart J.

By order of 7 October 1986, an Adm nistrative Law Judge of the
United States Coast Guard at Norfolk, Virginia, suspended
Appel lant's |icense and nerchant mariner's docunent outright for
three nonths, plus six nonths remtted on probation for twelve
nmont hs, upon fining proved the charge of m sconduct. The
specification found proved all eges that Appellant did, while acting
under the authority of the captioned docunents, on or about 3 March
1986, at the Regional Exam nation Center, Boston, Massachusetts,
wongfully submt an application for a raise of grade, form CG 866,
with invalid informati on on the sea service form claimng ocean
servi ce onboard the SS LAKE CHARLES when the vessel was in a
"lay-up " status.

The hearing was held at Norfolk, Virginia, on 7 QOctober 1986.
Appel | ant was present at the hearing, and was represented by
pr of essi onal counsel. He denied the charge and specification.

The I nvestigating Oficer introduced in evidence the testinony
of five witnesses, and al so introduced three exhibits.

Appel I ant introduced on exhibit, his own testinony, and the
testi nony of one additional w tness.
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The conpl ete Deci sion and Order of the Admnistrative Law
Judge was issued on 11 Decenber 1986. Appeal had al ready been
tinely filed on 14 Cctober 1986, and was perfected on 1 April 1987.

FI NDI NGS OF FACT

At all relevant tinmes, Appellant was acting under the
authority of the captioned docunents.

The captioned |icense authorizes Appellant to serve as First
Assi st ant Engi neer of steam vessels, any horsepower, and Third
Assi stant Engi neer of notor vessels, any horsepower. On 3 March
1986, Appellant went to the Regional Exam nation Center at the
Coast Guard Marine Safety O fice, Boston, Mssachusetts, to apply
for araise in grade of his license to chief Engineer, steam
vessel s, any horsepower. He filled out form CG 866, "Application
for License as Oficer, Operator or Staff Oficer." The form
contains a section in which the applicant is required to give
information on the sea service he has conpleted, in order to
determine if there is sufficient creditable service for the
applicant to take the exam nation for the trade to which he is

appl yi ng.

In order to qualify to take the exam nation for Chief
Engi neer, Appellant was required to have 360 days of service as
First Assistant Engi neer onboard steam vessels. Appellant |isted
three periods of service as First Assistant Engi neer onboard the SS
LAKE CHARLES covering the period from22 Cctober 1984 to 10
February 1986. Under the columm on the formfor "Wters Navi gated”
for these periods, Appellant placed an "O' for oceans. Counting
t hese periods, Appellant had 371 day service as First Assistant
Engi neer, and was told was qualified to take the exam nati on.

In fact, the LAKE CHARLES had been in a lay-up status at
Newport New Shi pbuil ding continuously since 10 May 1983. The nain
steam generati ng plant had been shut down and preserved with
nitrogen the lay-up period. Appellant had been enpl oyed by the
ship's owner as part of a small crew that maintained the ship in a
condition such that it could be put back in service in thirty
days. Appellant did not bring the status of the ship to the
attention of the Coast Guard Exam ner.

Appel l ant had submtted Certificates of Di scharge and pay
vouchers as proof of his sea service onboard the LAKE CHARLES. The
Certificates of D scharge described the service as "Coastw se
(Shipyard)" or sinply as "Coastw se.” Sonme of the pay vouchers
fromthe LAKE CHARLES cont ai ned notations of pay for shore board
and shore | odgi ng.
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The certification section of the application conpleted by
Appel I ant contained a notice of the possible crimnal sanction for
falsifying the application under 18 U.S.C. 1001. It further
stated, "I CERTIFY that the information on this application is
true, and that | have not make application for a |license of any
type to the officer in Charge, Marine Inspection in any other port

and been rejected within 12 nonths of this application.” Appell ant
had previously conpleted the sane formto receive his present
i cense.

BASES OF APPEAL
Appel | ant nmakes the foll ow ng contentions on appeal:

(1) The Admi nistrative Law Judge erred in concl uding
Appel l ant had comnmtted m sconduct for violating 18 U S.C. 1001
when the essential elenent of scienter was never proven.

(2) The Coast Guard should not punish Appellant for what
is at worst an unwitting error, when the Coast Quard itself
negligently violated its own regul ati ons and procedures.

(3) The Admi nistrative Law Judge erred in disregarding
reputation wtnesses' testinony when wei ghing the evidence.

(4) Suspension was excessive in light of the
ci rcunstances, and in conparison to other cases this case should
have been di sm ssed.

Appear ance: Nourse & Bow es, One Exchange Pl aza At 55
Br oadway, New York, 10006, by Lawence J. Bow es.

OPI NI ON

Appel  ant contends that the Adm nistrative Law Judge erred in
concl uding that he had conmtted m sconduct for violating 18 U S. C
1001 because the essential elenent of scienter was never proven.
| do not agree.

Appel | ant was not charged with, tried for, or convicted of

violating 18 U S.C. 1001, which provides for crimnal penalties
for "know ngly and willfully" falsifying docunents or making fal se
statenents in any matter before a federal agency. Appellant's

argunent that scienter is an elenent of that crine, and was not
proved agai nst himmay be correct, but is inapposite here. This is
not a crimnal proceeding.
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The Admi ni strative Law Judge found that Appellant had
comm tted m sconduct by submitting the application with invalid
information, claimng tine for ocean service onboard the LAKE
CHARLES while the ship was in a lay-up status. (Decision and O der
at 5). Appellant certified by his signature that the information
on the application was true. (Decision and Oder at 6). It was
not all true. The LAKE CHARLES was | ayed up, not navigating ocean
wat ers as Appellant indicated on the application, during periods
for which Appellant sought credit for sea service.

Appel | ant contends that he should not have been found to have
comm tted m sconduct when the Coast Guard coul d have di scovered
that the LAKE CHARLES was in |ay-up during periods when Appell ant
was claimng sea service. | do not agree.

Appel l ant clains that because the Certificates of Discharge
and pay vouchers he submtted to verify his sea service should have
rai sed questions with the Iicense exam ner about the sea service,
he shoul d not be found to have commtted m sconduct. Sone of the
Certificates of Di scharge had "shipyard' on them Sone of the pay
vouchers had annotations concerning "shore board" and "shore
| odgi ng" on them The license exam ner testified that if he had
noti ced these, he would have questi oned Appell ant about his sea
service. (Tr. at 99, 102). The examner in this case did not
notice the annotations and did not question Appellant regarding
them (Tr. at 99-102). Appellant now clains that this oversight
by the exami ner protects himfromthe charge of m sconduct.

The failure of the exam ner to notice the discrepancies
bet ween Appellant's application and the supporting docunents is of
no help to Appellant. The m sconduct charged was conpl ete when
Appel lant submtted the signed application certifying the
information as true, when in fact it was not true. See
Appeal Decision 2223 (HEWTT). The failure of the exam ner
to notice the discrepanci es does not change that. Foll ow ng
Appel lant's reasoning would lead to a situation in which applicants
could falsify their applications but escape any sanction if the
false information is not imediately discovered. Cearly, that
woul d not be consistent with pronoting safety at sea.

111
Appel I ant contends that the Adm nistrative Law Judge erred in
di sregarding reputation testinony in weighing the evidence. | do
not agree.
Appel l ant's argunent is based on his analysis of crim nal

case | aw which, he clains, holds that reputation evidence nust be
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consi dered, and that evidence of good character may give rise to a
reasonabl e doubt of gquilt. This is not a crimnal proceeding, and
the cases cited by Appellant are inapposite.

In any event, the testinony concerning Appellant's good
reputation did not tend to prove that he had not submtted the
application with invalid informati on, and therefore not relevant to
finding the charge of m sconduct proved. Appellant has never
clainmed that the information regarding the sea service on the LAKE
CHARLES was correct. The Admnistrative Law Judge did consider the
reputation evidence when determ ning the appropriate order to
i npose. (Decision and Order at 13).

IV

Appel  ant contends that the order of the Administrative Law
Judge was excessive. | do not agree.

The order inposed at the conclusion of a case is exclusively
within the discretion of the adm nistrative Law Judge, and wi |l not
be nodified on appeal unless clearly excessive or an abuse of
di scretion. Appeal Decision 2391 (STUMVES). The order in this

case is not clearly excessive.

CONCLUSI ON

Having reviewed the record and consi dered Appellant's
argunents, | find that Appellant has not established sufficient
cause to disturb the findings, conclusions, or order of the
Admi nistrative Law Judge. The hearing was conducted i n accordance
with the requirenents of applicable |aw and regul ati ons.

ORDER
The deci sion and order of the Adm nistrative Law Judge dated

at Norfolk, Virginia, on 7 Cctober and 11 Decenber 1986, is

AFFI RVED

J.C. IRWN
Vice Admral, U S. Coast Guard
VI CE COVMVANDANT
Si gned at Washington, D.C. this 23 day of July, 1987.

*xxx% END OF DECI S| ON NO. 2456 **x*x
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