Appea No. 2520 - Mark E. DAVISv. US - 7 February, 1991.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUNVENT
| ssued to: Mark E. DAVIS 611132

DECI SI ON OF THE VI CE COVWANDANT ON APPEAL
UNI TED STATES COAST GUARD

2520
Mark E. DAVI S

Thi s appeal has been taken in accordance with 46 U S.C. SS7702
and 46 CFR SS5. 701.

By order dated 24 July 1990, an Adm nistrative Law Judge of the
United States Coast Guard at Long Beach, California, suspended
Appel lant's Merchant Mariner's License outright for three nonths with
an additional suspension of six nonths remtted on 12 nonths
probation. This order was issued upon finding proved a charge of
negl i gence supported by a single specification.

The charge all eged that Appellant, while serving under the
authority of his license as naster of the S/V TEREGRAM did, on or
about 17 May 1990, fail to ensure that all passengers were onboard the
vessel upon departure from Ml okini /crater, Hawaii, thereby |eaving
one passenger in the water. The hearing was held at Honol ul u, Hawai i
on 12 June 1990.

Appel | ant appeared at the hearing and was represented by
pr of essi onal counsel. Appellant entered, in accordance with 46 C F. R
SS5.527(a), an answer of deny to the charge and specification.

A second specification supporting the charge of negligence was
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found not proved by the Adm nistrative Law Judge.

The Investigating O ficer introduced in evidence five exhibits
and cal l ed four w tnesses.

Appel I ant i ntroduced one exhibit into evidence and call ed one
Wi tness. Appellant testified under oath in his own behalf.

The Adm nistrative Law Judge issued the Order in open hearing on
12 June 1990. Appellant filed a notice of appeal on 13 June 1990.
(The witten Decision and Order was signed on 24 July 1990 and was
served on Appellant on 31 July 1990). Appellant received the
transcript of the proceedings on 26 Septenber 1990, and filed his
appel l ate brief on that sane date. Accordingly, this appeal is tinely
and properly before the Vice Commandant for review

FI NDI NGS OF FACT

At all times relevant, Appellant was serving under the authority
of the above-capti oned Merchant Mariner's License. Appellant's
i cense authorized himto serve as: Mster of near coastal, auxiliary
sail vessels of not nore than 100 gross tons.

The S/V TEREGRAM O N. D228623 is a wooden hull auxiliary sai
vessel of 21 gross tons and 49 feet in |ength.

On 16 May 1990, Appellant, assisted by two deckhands, operated
the S/'V TEREGRAM from the island of Maui to the Ml okini Crater area
I n Maal aea Bay, Hawaii. The vessel carried 31 paying passengers for a
snorkeling/diving trip.

Upon arriving at the snorkeling area at approximately 1000,
Appel | ant advi sed all passengers of known dangers regardi ng wi nd, wave
action and marine life. He also advised all passengers that they
shoul d not snorkel alone and should remain within visual distance of
the vessel. Appellant further advised all passengers that because of
a vacillating wind line that could adversely affect the vessel, all
passengers were to return to the S/V TEREGRAM when he sounded a
whistle signal. Appellant then sounded the whistle signal as an
exanple for the benefit of the passengers.

After approximately two hours, Appellant sounded the whistle for
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all passengers in the water to return to the vessel due to the
approaching wind line. The water was scanned for passengers and
subsequently, when all passengers were believed aboard, Appell ant
directed a deckhand to conduct a head count. No specific instructions
were given on the nmethod of conducting the head count. The deckhand
erroneously counted 31 passengers advising Appellant that all
passengers were aboard the vessel.

The S/IV TEREGRAM returned to port at approximately 1330, at which
time it was discovered that the head count was in error and that a
passenger had been left in the water. A report was subsequently nade
to the Coast CGuard who found the passenger alive on Ml okini Island at
approxi mtely 1612 that sane day.

Appearance: Penny J. Brown, Esq., Alcantara & Frane, Pioneer
Plaza, Suite 1100, 900 Fort Street Mall, Honolulu, H 96813.

BASES OF APPEAL

Appel | ant asserts that the evidence does not support the finding
of proved to the charge and specification of negligence. 1In the
al ternative, Appellant urges that the sanction should be mtigated to
a warning or a full rem ssion of the suspension because the sanction
I nposed is too severe.

OPI NI ON

Appel | ant asserts that his conduct did not anmobunt to negligence.
Appel | ant urges that he took all reasonable and prudent precautions to
ensure that all passengers were on board the S/V TEREGRAM and the
fact that his deckhand nade a m stake cannot be inputed to Appell ant
I n determ ning negligence. | do not agree.

Appellant, in his brief, states in great detail all of those
actions he took to fully advise the passengers of the dangers of the
area and the necessity of returning to the vessel when the whistle was
sounded. He further states that the passenger |eft behind was
contributorily negligent in not keeping within a safe distance of the
vessel, not using the "buddy systent when snorkeling, and not being
attentive to the whistle signal when sounded. Appellant also states
t hat the deckhand who took the erroneous head count was negligent.
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The contributory negligence of other parties is not a viable
I ssue or defense in Suspension and Revocation Proceedi ngs.
Appeal Decision 2492 (RATH); Appeal Decision 2478 ( DUPRE)

Appeal Decision 2367 (SPENCER); Appeal Decision 2308 (GRAY);

Appeal Decision 2319 (PAVLEC); Appeal Decision 2400 (W DVAN) ;
Appeal Decision 2421 (RADER); Appeal Decision 2096 (TAYLOR);

Appeal Decision 2380 (HALL).

Negligence is defined in 46 CF. R 5.29 as:

[t] he conm ssion of an act which a reasonabl e and prudent person
of the sane station, under the sane circunstances, would not
commit, or the failure to performan act which a reasonabl e and
prudent person of the sane station, under the sane circunstances,
woul d not fail to perform

The pivotal issue of this case is whether Appellant hinmself took all
reasonabl e and prudent actions to ensure that all passengers were
aboard the vessel before departing the snorkeling area. The record
provi des substantial evidence that Appellant did not take such
reasonabl e and prudent action.

The testinony of the crewreflects that at the tinme that the head
count was taken, there was confusion on the vessel "with people
runni ng around and getting changed to get ready . "

[ TR p. 33].
Q Is there a procedure for making this head count?

A W just basically try to count heads. As we're standing in
the cockpit, we just try to count the heads. And people usually
aren't, you know, sitting down in one spot, of course.
Everybody is mlling about and we al so have passengers further
down below in the cabin. W try to count heads.

Q So basically, the passengers are noving freely about the
vessel during the head count?

A Yes. [TR p. 74].
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Additionally, the record indicates that the crew was sonmewhat in a
hurry due to the inclenent weather. [TR p. 51].

Finally, the record reflects that on previous snorkeling trips,
Appel | ant had ordered a head count be taken with all passengers
sitting down on the nmain deck in full view, at one tinme. Had this
net hod been enployed, it is likely that no passenger woul d have been
m scounted. However, on 16 May 1990, Appellant failed to issue this
instruction to the passengers or to the deckhand conducting the
headcount. [TR p. 76]. In fact, Appellant gave the deckhand no
I nstructions on how to conduct the head count. [TR p. 49].

It is clear that Appellant hinself had previously established a
viable, orderly procedure to conduct an error-free head count.
However, on this particular trip, Appellant provided no particul ar
I nstructions to the crew or to the passengers to ensure that all
passengers were accounted for.

Contrary to Appellant's contention, this is not a case where the
negl i gence of the deckhand is inputed to the Master of the vessel.
Here, the Master hinself was rem ss in not properly instructing the
crew and the passengers in a proper nethod of conducting a head count.
| find that Appellant's omssion falls below the standard of a
reasonabl e and prudent Master responsible for 31 passengers in open,
unshel tered waters, with the know edge that inclenment weather was
I mm nent .

Appel lant's assertion that the sanction awarded is unfairly
severe is wthout nerit. The sanction is within the suggested range
of orders set forth in 46 CF. R 5.569. Notw thstanding Appellant's
previ ous good record, Appellant's negligent conduct could have
resulted in the death of the passenger left swinmng in unprotected
wat ers. The suspensi on awarded by the Adm nistrative Law Judge is
reasonabl e under the circunstances and is neither unfair nor
di sproportionate to the charge of negligence found proved.

CONCLUSI ON

The findings of the Adm nistrative Law Judge are supported by
substantial evidence of a reliable and probative nature. The hearing
was conducted in accordance with the requirenments of applicable | aw
and regqgul ati ons.
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ORDER

The deci sion and order of the Adm nistrative Law Judge dated on 24
July 1990 at Long Beach, California is AFFI RVED.

/'S/
Martin H Daniell
Vice Admral, U S. Coast Quard

Si gned at Washington, D.C., this 7th day of February, 1991.

sxxkx  END OF DECI SION NO. 2520 ****x
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