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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S DOCUMENT
| ssued to: Isidro COLI VO (REDACTED)
DECI SI ON OF THE VI CE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2512
| sidro OLI VO

Thi s appeal has been taken in accordance with 46 U S.C. SS7702
and 46 CFR SS5. 701.

By an order dated 21 April 1989, an Adm nistrative Law Judge of
the United States Coast Guard at Long Beach, California, suspended
Appel lant's Merchant Mariner's Docunent outright for six nonths and an
additional six months, remtted on twel ve nonths probation, upon
finding proved the charge of m sconduct. The charge was supported by
two specifications which were found proved. An additional
specification was dism ssed by the Adm nistrative Law Judge.

The first specification alleges that Appellant, under the
authority of the above captioned docunent, was, on or about 20 January
1989, wrongfully under the influence of alcohol while aboard the MV
EXXON YORKTOM in violation of 33 C.F. R SS95. 045(b).

The second specification alleges that at the sane tine and date
af orenenti oned, Appellant was in wongful possession of certain
al cohol i ¢ beverages. This specification was dism ssed by the
Adm ni strative Law Judge.

The third specification alleges that at the sane tine and date
af orementi oned, Appellant wongfully assaulted and battered the second
officer of the MV EXXON YORKTOANN, Jorge Viso, by beating himwith his
fists.

The hearing was held at Long Beach, California on 12 April 1989.
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At the hearing, Appellant was represented by professional counsel and
entered a plea of denial to the charge and specifications.

The Investigating Oficer introduced in evidence four exhibits
and the testinony of three witnesses. In his defense, Appell ant
i ntroduced in evidence seven exhibits, his own testinony, and the
testi nony of another wi tness.

After the hearing, the Adm nistrative Law Judge concl uded t hat
the charge and the first and third specifications were proved, and
entered a witten order suspendi ng Appellant's docunent outright for
six nmonths and for an additional six nonths, remtted on twelve nonths
pr obat i on.

The Decision and Order was issued on 21 April 1989, and was
served on Appellant on 28 April 1989. Appellant's request for a
tenporary docunent was denied on 11 May 1989. Appeal fromthe
Deci sion and Order was tinely filed on 10 May 1989, and perfected on
17 August 1989. A substitute brief was filed on 23 August 1989.

FI NDI NGS OF FACT

1. At all tines relevant, Appellant was serving in the capacity
of oiler aboard the MV EXXON YORKTOWN under the authority of his
Merchant Mariner's Docunment which authorized himto serve as Ordinary
Seaman, Punmpman, and Steward's Departnent (Food Handler). The MV
EXXON YORKTOMN i s an inspected United States flag tank vessel, 663
feet in length and 21, 446 gross tons.

2. On 19 January 1989, the MV EXXON YORKTOMW was noored off
Barber's Point, Hawaii, discharging and |oading cargo. Appellant was
anong those crewrenbers who had been granted shore | eave. The vessel
had contracted P&R Water Taxi Co. to ferry crewrenbers to and from
Pier 10 at the Al oha Tower, Honolulu. Since the vessel was schedul ed
to sail early in the norning of 20 January 1989, the crew was due back
aboard the vessel by mdnight on the 19th. The |ast |aunch was
schedul ed to depart fromPier 10 at 2300.

3. Appel l ant had gone ashore on the |aunch at 1800. At
approxi mately 2130, Appellant went to a bar where he consuned four to
five beers in about an hour. Appellant was not at Pier 10 when the
| ast | aunch was schedul ed to depart. The |aunch del ayed, waiting for
Appel lant, until 2315 before it departed. Appellant arrived at the
Pier at approximtely 2325.

4. The Master of the MV EXXON YORKTOAN, when notified of
Appellant's arrival, ordered the launch to return to the pier to
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transport Appellant to the ship since otherw se the vessel would be
under mmanned. Wen the [aunch returned, the | aunch operator observed
Appel l ant drinking froma bottle of bourbon and al so observed that
Appel | ant stunbl ed, was unsteady, was flush, and had a strong odor of
al cohol on his breath. The |aunch departed Honolulu at 0230. Based
on the above observations, the |aunch operator suggested that a safety
line should be used while Appellant clinbed the pilot |adder to board
the MV EXXON YORKTOMWN whi ch had departed its berth.

5. Appellant, after ascending the pilot's | adder, was net by the
Second Mate, M. Viso, who had been ordered to escort Appellant to his
quarters by the Master. Wen asked by M. Viso if he had any al cohol
in his possession Appellant replied, "of course”". [TR 53]. Wen the
Second Mate sought to have the Appellant open his bag, Appell ant
responded by throw ng the bag overboard.

6. Appellant was stunbling and cursing as the Second Mate | ed
himto his quarters. At each doorway, Appellant would step inside and
say, "which way?". Wen the Second Mate placed his hand on
Appel lant's shoulder to direct himinto the | adder trunkway, Appell ant
responded, "you don't push ne". Wwen M. Viso again sought to guide
M. divo, he, the Appellant, struck the Second Mate. M. Viso
retaliated by striking Appellant on the face. Appellant then cane at
the Second Mate again. M. Viso, fearing bodily harm struck
Appel l ant a second tine causing Appellant to fall to the deck.

7. Appellant was taken to the ship's hospital. G ven
M. divo's condition, the Master directed himto be sent ashore to
recei ve proper nedical attention. Appellant arrived at the Queen's
Medi cal Center in Honolulu at 0450.

BASES OF APPEAL

Thi s appeal has been taken fromthe order of the Adm nistrative
Law Judge. On appeal, Appellant asserts that:

(1) It is not an offense under 33 C.F. R 95.045 for an
i ntoxi cated seaman to return to his vessel fromshore | eave when he is
not scheduled for duty for at |east six hours;

(2) M. divo was not given the opportunity to adequately defend
hi nsel f since (a) the first specification did not nane the intoxicant
in question, and (b) the third specification did not specify whether
Appel l ant had the requisite intent essential to the charge of assault;

(3) The Adm nistrative Law Judge did not make specific findings

of fact as to (a) who was the assailant, (b) whether M. divo could
have had the requisite intent to commt an assault if he was,
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arguendo, intoxicated, and (c) whether M. Adivo was acting in self-
def ense,;

(4) The Administrative Law Judge failed to nake specific
findings as to the credibility of M. divo and M. Viso as w t nesses;

(5 M. divo was selectively prosecuted by the United States
Coast Cuard Investigating Oficer;

(6) The order suspending M. Aivo's Merchant Mariner's Docunent
for six nmonths was excessive and therefore a cruel and unusual
puni shnment contrary to the Eighth Armendnent of the United States
Constitution;

(7) WM. divois entitled to an award of reasonabl e attorney
fees against the United States Coast CGuard; and

(8 M. divois entitled to conpensatory and/or punitive
damages agai nst the Investigating Oficer and the United States Coast
GQuard for personal injuries as a result of the suspension of his
docunent .

OPI NI ON
I

Wth respect to the first specification, Appellant asserts that
it is not msconduct for a seaman to conme aboard his ship while
i nt oxi cated when not schedul ed to be on duty for another six hours.
Appellant's interpretation of the regulations is erroneous. Title 33
C.F.R 95.045 plainly states: "Wlile on board a vessel inspected, or
subj ect to inspection, under Chapter 33 of Title 46 United States
Code, a crewrenber . . . (b) Shall not be intoxicated at any tine;"
[ Enphasi s added]. Since the record established that Appellant was a
crewrenber of the MV EXXON YORKTOMWN, [I1O Ex. 1], and that the vesse
is subject to inspection, [IO Ex. 2], it need only be shown Appell ant
was intoxicated to find a violation of the regulation.

The Adm nistrative Law Judge specifically found that Appell ant
was i ntoxicated when he boarded the MV EXXON YORKTOM. Fi ndi ngs of
fact wll not be disturbed on appeal unless inherently incredible.
Appeal Decision 2395 (LAMBERT), See al so, Appeal Decision 2333
(AYALA), Appeal Decision 2302 (FRAPPIER). Based on the entire
record, the Admi nistrative Law Judge's finding that Appellant was
i nt oxi cated when he boarded the MV EXXON YORKTOMN on or about 20
January 1989, is not inherently incredible.

Moreover, this finding was supported by the testinony of nunerous
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W t nesses describing Appellant's inebriated condition. It is
established that | ay observations as to manner, speech and behavi or
can support the inference of intoxication. Appeal Decision 2198
(HOWNELL), See al so Appeal Decision 1700 (McGRAW, Appeal Decision
1461 (HALVORSEN). Based on this testinony, there was substanti al
evi dence Appellant was intoxicated as defined in 33 C F.R 95.020 and
33 CF.R 95.030, and therefore was in violation of 33 C F. R
95.045. The charge of m sconduct was proved wth relation to the
first specification since substantial evidence of a violation of a
duly established rule is per se m sconduct. Appeal Decision 2341
(SCHUI LING . See al so, Appeal Decision 2445 (NMATHI ASON), aff'd

Commandant v. Mat hi ason, NTSB Order No. EM 146; and Appeal
Deci si on 2248 (FREENAN)

Appel l ant clainms he could not adequately prepare his defense as
the specifications did not fully apprise himof the charges. However,
any chall enge to the adequacy of a specification nust be raised at the
hearing rather than for the first tine on appeal. Appeal Decision
2450 (FREDERI CKS), aff'd Commandant v. Fredericks, NTSB Order No.

EM 147; Appeal Decision 2400 (WDMAN); and Appeal Decision 2386

(LOUWIERE). Fromthe record, it is clear Appellant understood the
charges and the context in which they arose, and thus cannot be heard
now to conplain of their insufficiency.

Appel lant clains the first specification was inadequate as it did
not name the intoxicant in question. However, even were the failure
to nanme the specific intoxicant a defect, dismssal would not be in
order since Appellant understood the issues and had a full opportunity

tolitigate themat the hearing. Kuhn v. Gvil Aeronautics Board,
183 F.2d 839 (D.C. Cir. 1950). See also NLRB v. MacKay Radio &
Tel egraph Co., 304 U S. 333 (1938); and Citizens State Bank of

Marshfield, Mb. v. FDIC, 752 F.2d 209 (8th Cir. 1984). dven the
remedi al and adm ni strative nature of suspension and revocation
actions, "a specification need not neet the technical requirenents of
court pleadings, provided it states facts which, if proved, constitute
the elements of an offense."” Appeal Decision 2422 (G BBONS) and
Appeal Decision 2166 (REA STER). The first specification was

sufficient to enable Appellant to identify the offense and prepare a
def ense pursuant to 46 C.F.R 5.25.

Appel lant clains the third specification was inadequate as it did
not specify the element of intent which he clains is essential to a
charge of assault and battery. Appellant has confused this
specification with those offenses where the elenent of intent is
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i nherent in the statutory definition. Specific intent to assault need
not be proved where the | aw does not clearly make it an el enment of the

of fense. Parker v. United States, 359 F.2d 1009, 1012 (D.C. Cir.

1966); see also, People v. Rocha, 3 Cal. 3d 893, 92 Cal. Rptr.

172, 479 P.2d 372 (1971). Assault charged under 46 U S.C. 7703(2)
does not require the Investigating O ficer to prove respondent's
intent. Evidence of an unauthorized touching is sufficient to prove
the third specification since an intent to injure is not an el enment of
assault or of battery. Appeal Decision 2452 (MORGANDE) and Appeal

Deci sion 2273 (SILVERVAN). Mreover, it is well-established that

specific intent is not a prerequisite elenent for proof of m sconduct
or violation of law in suspension and revocati on proceedi ngs which are
by nature renedial. Appeal Decision 2496 (McGRATH); Appeal Deci sion
2286 ( SPRAGUE); Appeal Decision 1999 (ALT & JOSSY) and Appeal Deci sion
922 (WLSON). Thus, the third specification was sufficient to all ow
Appel lant a fair opportunity to defend hinself pursuant to 46 C. F.R

5. 25.

Appel lant clains the Adm nistrative Law Judge failed to nmake
specific findings of fact as to the third specification. First,
Appel | ant argues the Admi nistrative Law Judge nmade no finding as to
who, between the Second Mate and Appellant, was the assail ant.
Appellant is incorrect; the Admnistrative Law Judge explicitly found
that "the Second Mate put his hand on Respondent's right side and
i medi ately was struck by the Respondent on the left side of his
face." [Decision and Order p. 5]. The Admi nistrative Law Judge nade
this finding fromthe conflicting testinonies of the only two
W tnesses to the assault, M. Viso and Appellant. Findings based on
conflicting testinony are credibility determ nations which are
peculiarly within the discretion of the trier of fact. These findings
w Il not be disturbed on appeal unless inherently incredible.

Appeal Decision 2390 (PURSER), aff'd sub nom Commandant v.
Purser, NTSB Order No. EM 130 (1986); Appeal Decision 2356
(FOSTER) ; Appeal Decision 2344 (KOHAJDA); Appeal Decision 2340
(JAFFE); Appeal Decision 2333 (AYALA) and Appeal Decision 2302
(FRAPPIER). The Adm nistrative Law Judge's finding that the
Appel l ant was the assailant is not inherently incredible.

Appel | ant asserts that the Adm nistrative Law Judge did not make
specific findings of fact as to whether M. Aivo, if he was
i nt oxi cated, could have had the requisite intent to commt assault.
As stated above, specific intent is not an essential elenent to be
proved i n suspension and revocation proceedi ngs. Appeal Decision
2496 (McCGRATH), see infra p. 9. Nevertheless, voluntary

intoxication is not a defense for acts of m sconduct since the
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inability to act properly arose fromone's own prior m sconduct.
Appeal Decision 979 (HENDRI CKS). See al so, Appeal Decision 1908

(NEILSON), aff'd Commandant v. Ni el son, NTSB Order No. EM 35;
Appeal Decision 1550 (REHM); Appeal Decision 1511 (MOYLES) and

Appeal Decision 776 (MESSI CK)

Appel l ant asserts that if he struck the Second Mate, his response
was in self-defense. Since Appellant does not concede that he struck
M. Viso, | assunme that when he argues self-defense, he is conceding
hypot hetically that he did strike the Second Mate in the sequence of
events found by the Adm nistrative Law Judge. Appellant’'s assertion
of self-defense is not supported by the facts. It is clear that self-
defense is only that anount of force sufficient to cause the assail ant
to desist. Appeal Decision 2391 (STUVES); Appeal Decision 2163

(WTTICH) and Appeal Decision 1803 (PABON). Appellant's response to

M. Viso's placing his hand upon Appellant’'s shoul der was not
proportionate and therefore not in self-defense. Mreover, the Second
Mate's touching of Appellant did not warrant such a battery since the
only provocation which justifies the use of force is an actual attack
such that force is the only neans of defense. Appeal Decision 2290

(DUGE NS) and Appeal Decision 2193 (WATSON). Therefore,

Appel l ant's assault of the Second Mate was not justified by any prior
act of the Second Mate towards him

Conversely, Appellant argues that, even had he assaulted the
Second Mate in the manner found by the Adm nistrative Law Judge, the
Second Mate's response was excessive and constituted an assault.
Appel I ant asserts that his physical condition follow ng the
altercation was evidence that the Second Mate was the assail ant.
Wiile the degree of injury inflicted nmay be probative as to whet her
the Second Mate's response was | awful self-defense, the fact that
Appel | ant may have been assaulted subsequent to the acts in question
isirrelevant to the disposition of the charge and specification in
t hi s proceeding.

IV

Appel l ant clains the Adm nistrative Law Judge did not nake
specific findings as to the credibility of the Appellant and the
Second Mate as witnesses. Appellant is incorrect; the Adm nistrative
Law Judge made specific findings regarding the credibility of the
Appel l ant, noting his intoxicated condition at the time in question,

i nconsistencies in his testinony and the weight of the testinony in
contradiction to that of Appellant. Decision and Order pp. 8-9.
Based on these considerations, the Adm nistrative Law Judge found
Appel lant's testinmony not credible to the extent it conflicted with
other credible testinony including that of the Second Mate.
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Furthernore, since the review ng body does not have the ability to
ascertain the deneanor of the wi tnesses as does the fact-finder,
precedent has | ong cautioned against nmaking credibility determ nations

on appeal. Reagan v. United States, 157 U.S. 301 (1895); Martin
v. Anmerican Petrofina Inc., 779 F.2d 250 (5th CGr. 1975); Knapp V.
Wit aker, 757 F.2d 827 (7th G r. 1985), cert. denied 475 U. S. 1010

(1986), and CGovernnent of Virgin Islands v. Gereau, 502 F.2d 914
(3rd CGr. 1974), cert. denied 420 U S. 909 (1975). See al so, Appeal
Deci sion 2474 (CARMENKE). Since | do not find it inherently

i ncredi ble, the Admi nistrative Law Judge's resolution of the
conflicting testinmony will not be disturbed. Appeal Decision 2390

(PURSER), aff'd sub nom Commandant v. Purser, NTSB order No. EM
130 (1986), see infra p. 9. See also, Universal Canera Corp. V.
N.L.RB., 340 U S. 474 (1951); City of New Oleans v. Anerican
Commercial Lines, 662 F.2d 1121, 1982 A MC. 1296 (5th Gr. 1981);

and NNL.R B. v Materials Trans. Co., 412 F.2d 1074, 1080 (5th Gr.
1969) .

V

Appel l ant all eges that there was sel ective prosecution since,
under the circunstances, the Investigating Oficer did not al so charge
the Second Mate with assault. Appellant's claimis without nerit.
The decision to charge is within the discretion of the Investigating
Oficer under 46 C.F.R 5.105(a). The Investigating Oficer's
decision to prefer charges as between parties to the investigation
does not give rise to any inference of prejudice. Appeal Decision
2052 (NELSQN), appeal dism ssed by Oder EM54, 2 NISB 2810, recon
deni ed, NTSB Order EM 60. Furthernore, while the Investigating
Oficer's judgnment is subject to review by his superiors, it is not a
matter for review in suspension and revocation proceedi ngs. Appeal
Deci si on 2309 ( CONEN) .

Vi

Appel lant clainms the order is in excess of regulatory
proscriptions, and, in denying hima substantial portion of his annual
income, it is a cruel and unusual civil penalty contrary to the Ei ghth
Amendnent of the United States Constitution. Appellant's claimis
m spl aced. Appellant mstakenly cites to the maxinumcivil penalty
anount contained in 33 CF. R 95.055 as the standard for an
appropriate sanction in these proceedi ngs for being intoxicated aboard
the vessel. However, Appellant was charged with m sconduct for his
violation of 33 CF. R 95.045. Applicable standards for assessing
the severity of a particular order are found in 46 C. F. R 5.569.
Pursuant to 46 C.F.R 5.569(d), the suggested range of an
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appropriate order for "violent acts agai nst other persons (w thout
injury)" is two to six nonths. There is no suggested range for being
i nt oxi cated aboard a vessel. For the charge of assault al one,
however, the six nonth suspension is not excessive under these

gui del i nes.

The order in a particular case is peculiarly within the
di scretion of the Adm nistrative Law Judge and, absent sone speci al
ci rcunstances, will not be disturbed on appeal. Appeal Decision
2468 (LEW N); Appeal Decision 2379 (DRUM; Appeal Decision 2366
( MONAGHAN) ; Appeal Decision 2352 (I AUKEA); Appeal Decision 2344
(KOHAJDA) ; and Appeal Decision 1751 (CASTRONUOVO). The
ci rcunst ances which Appellant referred to in mtigation of the order
are not conpelling since hardship, in and of itself, is not proper
grounds to nodify suspension orders. Appeal Decision 2323
(PH LPOTT) and Appeal Decision 1666 (WARD).

Additional ly, Appellant's Ei ghth Amendnent claimis

i nappropriate. Despite Appellant's assertion that the order was
clearly a civil penalty, suspension and revocation proceedi ngs, being
remedial in nature, fix neither crimnal nor civil liability.
Suspensi on and revocati on proceedi ngs are adm nistrative actions
against |icenses, certificates and docunents and are intended to help
mai ntai n standards of conpetence and conduct essential to the
pronotion of safety at sea. 46 CF.R 5.5. See also, Appea

Deci si on 2474 (CARM ENKE) and Appeal Decision 2316 ( McNAUGHTON) .

Vi |
The disposition of the preceding i ssues negates any need to

di scuss Appellant's claimfor danmages and attorney fees against the
Coast Cuard.

CONCLUSI ON

Havi ng reviewed the entire record and consi dered Appellant's
argunents, | find that Appellant has not established sufficient cause
to disturb the findings and concl usions of the Admi nistrative Law
Judge. The hearing was conducted in accordance with the requirenents
of applicable regul ati ons.

ORDER

The decision and order of the Adm nistrative Law Judge dated 21
April 1989 at Long Beach, California is AFFI RVED.
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MARTI N H. DANI ELL
Vice Admral, U S. Coast @Quard
Vi ce Commandant

Si gned at Washington, D.C. this 5th day of QOctober 1990.

S/R QLI VO
6 M SCONDUCT
6. 12 Assault

-intent, |ack of

6.13 Assault and Battery

-intent to injure is not an el enent

-sel f-defense is only that anount of force sufficient
to cause the assailant to desi st

-sel f-defense force not justified in the absence of an
actual attack

6.176 I ntoxication
-to cone aboard while intoxicated is m sconduct
- proof of

-voluntary intoxication is not a defense to a charge of
m sconduct

6.360 Violation of rule/ regulation
-as m sconduct
13 APPEAL AND REVI EW

13. 10 Appeal s
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-issue may not be raised for first tinme on appeal
-can not chall enge the adequacy of the specifications
for the first tine on appeal when Appell ant understood
the issues and had a full opportunity to litigate them
on appeal
PLEADI NGS
2.90 Specification
-sufficiency of
12 ADM NI STRATI VE LAW JUDGE
12.01 Adm nistrative Law Judge

-order exclusively within discretion

12.29 Credibility
-ALJ determ nation upheld, unless inherently incredible
12.80 Modification of Order
-econom ¢ hardshi p of suspension/ revocation not
grounds for
3 HEARI NG PROCEDURE
3.59 Investigating Oficer
-di scretion of, whether to bring charges

-discretion of, not a matter for review

Cl TATI ONS

Appeal Decisions Cited: 2395 (LAMBERT); 2333 (AYALA); 2302
(FRAPPI ER); 2198 (HOWELL); 1700 (McGRAW; 1461 (HALVORSEN); 2341
(SCHUI LI NG ; 2445 (MATHI ASQN); 2248 ( FREEMAN); 2450 (FREDERI CKS); 2400
(WDMAN); 2386 (LOUVIERE); 2422 (G BBONS); 2166 (REQ STER); 2452
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v. Ni elson, NTSB Order No. EM 35; Commandant v. Purser, NTSB

O der No. EM 130; Conmmandant v. Nel son, NTSB Order No. EM 54,
recon. denied NTSB Order No. EM 60

Federal Cases Cited: Kuhn v. G vil Aeronautics Board, 183
F.2d 839 (D.C. Gr. 1950); NLRB v. MKay Radi o & Tel egraph Co.,
304 U S. 333 (1938); Citizens State Bank of Marshfield, M v.
FDIC, 752 F.2d 209 (8th Cir. 1984); Parker v. United States, 359
F.2d 1009 (D.C. Cir. 1966); Reagan v. United States, 157 U.S. 301
(1895); Martin v. Anmerican Petrofina, Inc., 779 F.2d 250 (5th Cr.
1975); Knapp v. Wiitaker, 757 F.2d 827 (7th Cr. 1985);

Governnment of Virgin Islands v. CGereau, 502 F.2d 914 (3rd Gr.
1974); Universal Canmera Corp. v. NL.RB., 340 U S. 474 (1951);
City of New Oleans v. Anerican Commercial Lines, 662 F.2d 1121

(5th CGr. 1981); NL.RB. v. Materials Trans. Co., 412 F. 2d 1074
(5th Cr. 1969

Statutes and Regulations Cited: 33 C F. R 95.045, 95.020,
95.030, 5.055; 46 CF.R 5.25, 5.105(a), 5.569(d), 5.5; 46
U S C 7703(2)
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