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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUNVENT
| ssued to: Mchael W G LTNER 269614

DECI SI ON OF THE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2511
M chael W G LTNER

Thi s appeal has been taken in accordance with 46 U S.C. SS7702
and 46 CFR SS5. 701.

By an order dated 19 April 1989, an Admi nistrative Law Judge of
the United States Coast Guard at New Ol eans, Louisiana revoked
Appel lant's Merchant Mariner's License upon finding proved the charge
and specification of m sconduct having been convicted of a violation
of a Federal narcotics |aw.

The specification supporting the single charge all eges that
Appel l ant, while the hol der of the above captioned |icense was
convi cted on or about 15 August 1988, in U S. District Court, Mddle
District of Florida, Tanpa D vision, of conspiracy to inport in excess
of 1,000 pounds of marijuana with the intent to distribute.

The hearing was held at Tanpa, Florida on 4 April 1989.

Appel | ant appeared pro se, having been fully advised of his right

to professional counsel. The Investigating Oficer presented three
exhi bits which were admtted into evidence. Appellant presented three
exhi bits which were admtted into evidence. Appellant entered the
answer of deny to the charge and specification. Upon finding proved
the charge and specification of m sconduct, the Adm nistrative Law
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Judge revoked Appellant's |icense.

The record does not reflect the date on which the Decision and
Order was served on Appellant. However, Appellant submtted a Notice
of Appeal on 4 May 1989. This submission is sufficiently detailed to
al so neet the requirenents of an appellate brief as detailed in 46
C.F.R SS5.703. Accordingly, Appellant's Notice of Appeal and brief
are tinmely and properly before the Commandant for review.

FI NDI NGS OF FACT

At all times relevant, Appellant was the hol der of the above-
captioned license authorizing himto serve as operator of snall
passenger vessels of not nore than 50 gross tons upon non-ocean or
coastw se waters. This |icense also permtted Appellant to serve as
operat or of uninspected passenger vessels upon the Atlantic Ccean,
@ul f of Mexico, not nore than 100 mles offshore between Delray Beach
and Hudson, Florida. Appellant's |license was issued by the U S. Coast
GQuard on 25 June 1987 at M am, Florida.

On 15 August 1988, Appellant was convicted in the above-cited
U S. District Court of conspiracy to inport in excess of 1,000 pounds
of marijuana from about February 1976 until 12 Decenber 1986, in
violation of 21 U S. C. SS952 and SS963, with the intent to distribute
said marij uana.

BASES OF APPEAL

Appel l ant's basis of appeal is that the Governnent | acks
jurisdiction to revoke his |license because his Federal crim nal
conviction is currently on appeal with the Eleventh Crcuit Court of

Appeal s.
OPI NI ON

Appel | ant argues that since he has appeal ed his crim nal
convi ction and since the cogni zant appellate court has not yet
rendered a decision, the Governnent has no jurisdiction to revoke his
license in the interim | disagree.

Title 46 U . S.C. SS7704(b) provides that the holder of a |icense
or docunent who has been convicted of violating a dangerous drug | aw
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of the United States or of a State, within 10 years before the
begi nni ng of the suspension and revocati on proceedi ngs, shall have
that |icense or docunent revoked. The inplenenting regulation,

46 C.F.R 5.59(b) nmandates revocation where a respondent is:

“convicted for a violation of the dangerous
drug | aws, whether or not further court action
I's pendi ng, and such charge is found proved.

A convi ction becones final when no issue of

| aw or fact determ native of the respondent's
guilt remains to be decided. A conviction is
final so long as no court invalidates it for
sone error of law or fact in the proceeding
that nmade the original determ nation of guilt."

See, Appeal Decision 2355 (RHULE); Appeal Decision 2435 (BABER);
Appeal Decision 2462 (ARMSTEAD).

The record clearly reflects that a final judgnent was rendered in
Appellant's crimnal prosecution. See, 1.0 EXH 2. Based on
applicable law and regul ation, the conviction is considered "final"
regardl ess of any pendi ng appeal .

Accordingly, Appellant's assertion that jurisdiction is |acking
Is wthout nerit.

CONCLUSI ON

The findings of the Adm nistrative Law Judge are supported by
substantial evidence of a reliable and probative nature. The hearing
was conducted in accordance with the requirenents of applicable |aw
and regul ati ons.

ORDER

The deci sion and order of the Adm nistrative Law Judge dated on
19 April 1989 at New Ol eans, Louisiana, is AFFI RVED.

[ s/

MARTI N H. DANI ELL

Vice Admral, U S. Coast Quard
Acting Commandant

file:/lIfhgsms-lawdb/users/K nowl edgeM anagementD...0& %20R%202280%20-%202579/2511%20-%20GI L TNER.htm (3 of 4) [02/10/2011 8:50:36 AM]


file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11675.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11755.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11782.htm

Appea No. 2511 - Michael W. GILTNER v. US - 6 September, 1990.

Signed at Washington, D.C., this 6th day of Septenber, 1990.

*xx*xx  END OF DECI SI ON NO. 2511 *****
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