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UNI TED STATES OF AMERI CA
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DECI SI ON OF THE VI CE COMMANDANT
UNI TED STATES COAST GUARD

2509
Peter G BRYANT

Thi s appeal has been taken in accordance with 46 U S.C. SS7702
and 46 CFR SS5. 701.

By an order dated 13 Decenber 1989, an Admi nistrative Law Judge
of the United States Coast Guard at Mam , Florida suspended
Appel lant's Merchant Mariner's License outright for 3 nonths plus an
addi ti onal suspension of 8 nonths remtted on 12 nonths probation upon
finding proved the charge of m sconduct supported by 4 specifications.

The 4 supporting specifications alleged that, at various tines in
1988 and 1989, Appellant m srepresented his qualifications which were
required in order to obtain a first class pilotage endorsenent in U S
navi gable waters. A fifth specification was dism ssed upon the notion
of the Investigating Oficer. The incidents occurred at Coast Guard
Regi onal Exam nation Centers (RECs) in Mam, Florida; Houston, Texas;
and New Ol eans, Loui si ana.

The hearing was held at Mam, Florida on 31 Cctober 1989.

Appel | ant appeared and el ected to advance his defense pro se after
being fully advised of his right to professional counsel. Appellant
submtted an answer of "no contest" to the charge and specifications.
Appellant filed no notions or objections. Upon the notion of the
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| nvestigating O ficer, the Adm nistrative Law Judge di sm ssed
specification 2 of the charge. Accordingly, the Adm nistrative Law
Judge found the renmai ning charge and specifications proved w thout the
presentation of evidence by the Investigating Oficer as permtted by
46 C.F.R 5.527.

The Adm nistrative Law Judge issued his witten Decision and
Order on 13 Decenber 1989. Appellant tinely filed a simultaneous pro
se notice of appeal and supporting brief with the Commandant on 1
Decenber 1989. Accordingly this matter is considered to be properly
before the Vice Commandant for disposition.

FI NDI NGS OF FACT

Appellant, at all times relevant was acting under the authority
of the above-captioned |icense pursuant to 46 C.F. R 5.57(b)
authorizing himto serve as a nmaster of freight and tow ng vessel s not
nore than 1, 000 gross tons upon oceans, not nore than 200 mles
of f shore.

On 7 June 1988, at the Coast Guard REC, M am, Florida, Appellant
m srepresented the nunber of round trips he was required to make in
order to obtain a first class pilot endorsenent to his license for the
St. John's River, Florida.

On 11 Cctober 1988, at the Coast Guard REC, Houston, Texas,
Appel l ant m srepresented the nunber of round trips he was required to
make in order to obtain a first class pilot endorsenent to his |license
for the Corpus Christi Ship Channel.

On 19 Decenber 1988, at the Coast Guard REC, New Ol eans,
Loui si ana, Appellant m srepresented the nunber of round trips he was
required to make in order to obtain a first class pilot endorsement to
his |icense for Mbile Bay, Al abana.

On 31 July 1989, at the Coast Guard REC, Houston, Texas,
Appel | ant m srepresented the nunber of round trips he was required to
make in order to obtain a first class pilot endorsenent to his |icense
for Sabine Bar and Main Ship Pass, Port Arthur Texas.

BASES OF APPEAL
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Thi s appeal has been taken fromthe order of the Admi nistrative
Law Judge dated 13 Decenber 1989. Appellant asserts in his appeal
that the finding of proved to specification 4 of the charge of
m sconduct is not supported by sufficient evidence.

OPI NI ON

Appel | ant asserts that specification 4 of the charge of
m sconduct, which alleges m srepresentation of the nunber of round
trips at the Coast Guard REC, Houston, Texas on 31 July 1989, was
based on erroneous information submtted by the Investigating Oficer
and admtted into evidence.

Appel l ant's assertions are not properly raised on appeal. At the
heari ng, Appellant raised no objection to the charge and
specification. Appellant was fully advised of his procedural due
process rights. [TR pp 4-12]. Additionally, Appellant was advi sed
that by pleading "no contest” the Adm nistrative Law Judge could find
the charge and specifications proved without further evidence. [TR p
12]. In accordance with the provisions of 46 C F. R 5.527(c), the
Adm ni strative Law Judge was correct in finding proved the charge and
speci fications without further evidence after the plea of "no
contest." The record reflects that Appellant's plea was providently
made.

Al'l non-jurisdictional defects and defenses such as those raised
by Appellant are waived by his provident pleas at the hearing.
Appeal Decision 2462 (ARVSTEAD); Appeal Decision 2385 (CAIN, aff'd

sub nom Commandant v. Cain, NISB Order EM 125 (1985); Appeal
Deci si on 2376 (FRANK); Appeal Decision 2362 (ARNOLD); Appeal Decision
2268 (HANKINS); Appeal Decision 1203 (DODD); Appeal Decision 2480
(LETT); Appeal Decision 2481 (CROALEY). Title 46 CF. R 5.701(b)
provides that the only matters which will be considered on appeal are
(1) rulings on notions or objections which were not waived at the
hearing; (2) clear error; and (3) jurisdictional questions. The
record of the proceedings reflects no clear errors, jurisdictional
qguestions or novel policy matters.

The assertions made by Appellant present issues which could have
been rai sed at the hearing through a tinely notion or objection.
Havi ng been afforded every opportunity by the Adm nistrative Law Judge
to raise these issues at the hearing, Appellant effectively waived
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these matters and is now precluded fromraising themon appeal.

CONCLUSI ON

The findings of the Adm nistrative Law Judge are supported by
substantial evidence of a reliable and probative nature. The hearing
was conducted in accordance with the requirenents of applicable |aw
and regul ati ons.

ORDER

The deci sion and order of the Adm nistrative Law Judge dated on 13
Decenber 1989 at Mam, Florida is AFFI RVED.

MARTI N H DANI ELL
Vice Admral, U S. Coast Quard
Vi ce Commandant

Signed at Washington D.C., this 6th day of Septenber 1990.

*xx*xx  END OF DECI SI ON NO. 2509 ****x*
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