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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S DOCUMENT
| ssued to: Arthur J. WEI'S (REDACTED)
DECI SI ON OF THE VI CE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2507
Arthur J. WEI S

Thi s appeal has been taken in accordance with 46 U S.C. SS7702
and 46 CFR SS5. 701.

By an order dated 3 February 1989, an Admi nistrative Law Judge of
the United States Coast Guard at Houston, Texas ordered an outri ght
suspensi on, for one nonth, of Appellant's |license and nerchant
mari ner's docunent, to be followed by a two nonth suspension of his
docunents on six nonths probation. The single specification
supporting the charge of m sconduct alleged that Appellant, while
serving as Master aboard the S/S OM CHARGER under the authority of
t he captioned docunents, did, from 23 Decenber 1987 to 23 April 1988,
fail to lower to the water |ifeboat nunber 1 at |east once in each
three-nonth period in violation of 46 C.F. R SS35.10-5(e)(5). The
hearing was held at Port Arthur, Texas, on 8 Septenber 1988, and
Appel | ant was represented by professional counsel. Heard earlier that
day was the case of Captain Steven Fox, who was Appellant's successor
as Master of the S/'S OM CHARGER. After the close of the Fox hearing
and at the commencenent of the Weis hearing, it was stipulated by and
bet ween Appellant's counsel and the Senior Investigating Oficer that
the transcripts of both hearings would apply to each case, including
all witnesses and exhibits, and that they would be essentially tried
in joinder. These stipulations were accepted partly because it was
t he same vessel and the sanme counsel representing both the Appell ant
and Captai n Fox.

As a result of the stipulation, the Appellant introduced into
evi dence ten exhibits and the testinony of five w tnesses. Appellant
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entered a response of DENIAL to the charge and specification as
provided in 46 C F.R 5.527. The Senior Investigating Oficer

i ntroduced seven exhibits which were admtted into evidence and the
testi nony of one w tness.

The Adm nistrative Law Judge's final order suspending al
Appel lant's |icenses and docunents was entered on 3 February 1989. An
order authorizing the issuance of a tenporary |license to Appellant was
entered 24 February 1989, in accordance with 46 C. F.R 5.707 and
subject to the terns and conditions set forth therein. The Decision
and Order was served on the Appellant on 1 March 1989. Appeal was
tinmely filed on 24 February 1989, and perfected on 29 Novenber 1989.

Appearance: Mary Ann Starks, Esq., 1200 Travis, Suite 2020,
Houst on, Texas 77002.

FI NDI NGS OF FACT

1. From 23 Decenber 1987 to 23 April 1988, Appellant was the
Master of the tanker S/S OM CHARGER operating under his above-
capti oned Coast CGuard l|license and docunent. Appellant's |icense
authorized himto serve as Master of steam and notor vessels of any
gross tons upon oceans, while said vessel was in port, at anchor and
at sea.

2. The S/S OM CHARGER, O N. DN522864, is a tank ship of 632
feet in length and 17,320 gross tons. The vessel is required by its
Certificate of Inspection to maintain two |lifeboats. (10 EX 2).

3. The log of the S/YS OM CHARGER for the date of 2 Decenber
1987, establishes that both |ifeboats (port and starboard) were
| owered to the water on that date while "riding easy" at port. (10O
Ex. 3). The |lowering of both boats to the water on that occasi on,
including a fire and boat drill, was conpleted in about an hour from
1300 to 1400. The sane log reveals that on 9 March 1988, only the
port |ifeboat was lowered to the water and exercised. (10 Ex. 4).

4. Based on a sunmary conpiled by the Investigating Oficer,
derived fromthe log of the SSS OM CHARGER, (10O Ex. 5), there was
daylight tinme, in port, with good weather, from 23 Decenber 1987 to 23
April 1988, when Appellant had the opportunity to |lower the |ifeboats
to the water pursuant to 46 C F.R 35.10-5(e)(5). According to the
summary, there were 30 days of fairly good weat her and cal mseas in
port or at anchor. Considering ten hours to be the approximte
daylight working tinme each day, there were about 300 hours of daylight
in which to conduct the estimated one hour exerci se.

5. Appel  ant, by his own admi ssion [TR 14-15], while serving
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as the Master of the S/S OM CHARCER from 23 Decenber 1987 to 23 Apri
1988, did fail to lower to the water the starboard |ifeboat at |east
once in each three-nonth period while the vessel was in port, in
violation of 46 CF.R 35.10-5(e)(5). The Adm nistrative Law Judge
found Appellant's failure to follow the regul ati on was m sconduct.

MOTI ON TO TAKE JUDI Cl AL NOTI CE

Pursuant to Rule 201(f) of the Federal Rules of Evidence,
Appel | ant requests, on appeal, that judicial notice be taken of: (a)
United States Coast Guard Navigation and Vessel |nspection Crcular
(NVIC) No. 3-87, 30 January 1987, (b) certified copies of the S/S OM
CHARGER s | og for selected dates fromthe period in question and notes
made after the hearing by the Appellant describing his entries, (c)
the Beaufort Wnd Scale, (d) the 1987 New Standard Tanker Agreenent
bet ween the Seafarers International Union and Contracted Conpanies
(hereinafter New Standard Agreenent), and (e) the well known maritine
fact that turning an enpty tanker in a channel or a port is safer than
turning one which is fully | oaded.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. On appeal, Appellant asserts that:

(1) A thorough review of the testinony at the hearing, sunmmaries
of the ship's log entries and certified copies of pertinent |og
entries reveal not one day during which it was "practicable"” to
performthe drill with the starboard boat.

(2) In charging Captain Wis, the Coast Guard failed to consider
the provisions of Navigation and Vessel Inspection Crcular (NVIC 3-
87 whi ch addresses the kinds of unavoi dabl e obstacl es whi ch excuse
literal conpliance with 46 CF.R 35.10-5(e)(5) and which woul d
excuse Captain Wis' actions in this case.

(3) To prove msconduct, the Coast Guard had the burden of
showi ng that Captain Weis' actions fell short of the standard of care
referred to in 46 CF. R 35.10-5(e)(5), requiring strict conpliance
only "if practicable".

(4) The Admi nistrative Law Judge gave undue weight to the
| nvestigating Oficer's summary of the log (10 Ex. 5), which gives the

m st aken i npression that nunerous opportunities existed to | ower the
starboard boat to the water.

OPI NI ON
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| will discuss the issue of judicial notice at the outset.
First, since the admssibility of the New Standard Agreenent and the
matter of turning a fully I aden tanker are not essential to the
di sposition of this appeal, it is unnecessary to rule on them

The NVIC is noticeable under 46 CF. R 5.541 as it was published
by the Coast Guard. Oficial notice may be taken of an agency's own
reports on appeal although not fornerly marked in evidence. Appeal

Deci sion 460 (DUGAS). See Market St. R R Co. v. R R Comm ssion

of Calif., 324 U S. 548, 561-62 (1945). Also, agency reports and
policy statenents, when used against that agency, can be officially

noticed. Wsconsin v. Federal Power Conmm ssion, 201 F.2d 183
(D.C. Gr. 1952), cert. den. 345 U. S. 934 (1953); Canacho v.
Bow i ng, 562 F. Supp. 1012 (N.D. Ill. 1983); and P. Saldutti &

Son, Inc. v. United States, 210 F. Supp. 307 (D.N.J. 1962). The
Suprene Court has established that when the agency, acting as

deci si on-nmaker, takes notice of internal regulations, the agency
prosecut ors need not be given the notice and opportunity to respond
normal |y afforded by Rule 201(e) of the Federal Rules of Evidence and
46 C. F. R 5.541(b) to the opponent of the proffered regul ations.
Heckl er v. Canpbell, 461 U S. 458, 469-470 (1983). Thus, the NVIC can
be consi dered on appeal.

The Beaufort Scale is, as the Appellant asserts, "... well known
within the maritinme context and ... capable of accurate and ready
verification." (Appellant's Request for Judicial Notice and to

Suppl enent the Record, p. 4). As such, it is noticeable under Rule
201(b) of the Federal Rules of Evidence.

The sel ected pages of the |ogbook of the S/S OM CHARCGER of fered
by Appell ant woul d have been explicitly adm ssible at the hearing
pursuant to 46 C F. R 5.545(b). However, they will not be considered
since the Investigating Oficer has not been given an opportunity to
rebut their significance on the record as provided in Rule 201(e) of
the Federal Rules of Evidence and 46 C.F.R 5.541(b). Essentially,
this is a matter of procedural fairness and since the forumfor
presenting this evidence is the hearing, the extent of review on
appeal wll be limted to the evidence received at the hearing.

Appeal Decision 2314 (CREWS). See al so, Appeal Decision 2008

(GOODW N) and Appeal Decision 1865 (RAZZI). | wll not notice the

sel ected log entries and those notes created by the Appellant in
reference to the entries.

Appel l ant clains that although he did not conformto the letter
of 46 C.F. R 35.10-5(e)(5), this was not m sconduct since the
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regul ati on contenpl ates circunstances whi ch excuse literal conpliance.
Title 46 CF. R 35.10-5(e)(5) reads in full:

(5 In port, every lifeboat shall be swung out, if practicable, and
t he unobstructed lifeboats shall be lowered to the water and the crew
exercised in the use of the oars and other means of propulsion if

provided for the |ifeboat. Although all |ifeboats may not be used in
a particular drill, care shall be taken that all |ifeboats are given
occasional use to ascertain that all |owering equipnent is in proper

order and the crew properly trained. The Master shall be responsible
that each lifeboat is lowered to the water at | east once in each 3
nmont hs.

Appel l ant contends the "if practicable"” nodifier allows for

ci rcunst ances whi ch excuse performance of the duty to |lower the boats
at | east once in each three nonths. Appellant refers to rough

weat her, the unavailability of the crew, heavy currents and berthing
arrangenents as factors which nmade the exercise of the starboard
lifeboat inpractical during his entire 123 day tenure as nmaster of the
S/'S OM CHARCGER

However, the Adm nistrative Law Judge correctly observed that the
duty on the Master to lower the |ifeboats to the water at | east once
every three nonths, as required in the |last sentence of 46 C. F. R
35.10-5(e)(5), is absolute since it uses the resolute |anguage "
shall be responsible that each lifeboat is Iowered... " [Enphasis
added]. Decision and Order p. 24. The Adm nistrative Law Judge

concluded, "It neans at | east once in each three nonths, the Mster
will do this in port. 'If practicable' does not nean he never has to
do it even once in the three-nonth period". |Id. | concur with the

Adm ni strative Law Judge that, even where |owering lifeboats to the
wat er may not be practicable, those circunstances do not relieve the

burden upon the Master to ensure that such a drill takes place
quarterly.
The phrase "if practicable", in the first sentence of 46 C. F. R

35.10-5(e)(5), does not refer to the duty to |lower |ifeboats every
three nonths. This phrase cannot reasonably be interpreted to apply
to the last sentence. The plain neaning of the regulation makes the
duty to lower the |ifeboats mandatory. There is no |aw or accepted
practice of mariners which can be construed to conflict, nodify or
condition the affirmative | anguage of the regul ation.

The mai n purpose behind the Fire and Energency Requirenents is to
ensure the safety of all persons aboard nerchant vessels through
energency training. Were the primary rationale for the regulation is
safety, the rule will be given the broadest interpretation possible so
long as it is not an unreasonabl e construction:
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First, safety regulations should be broadly construed to effectuate
t heir underlying purpose. Appeal Decision 1918 (STUART), aff'd
NTSB Order EM 31, 2 NTSB 2644. Second, |anguage in a regulation
shoul d not be given a strained or unreasonabl e nmeaning. Appeal
Deci si on 2274 ( SNART) .

G ven the inportance of ensuring adequate training with Iifesaving
equi pnent, it is not unreasonable to interpret the Fire and Energency
Requi renments of 46 C.F.R 35.10 as inposing a mandatory obligation on
Masters to conduct conplete quarterly lifeboat drills.

Appel lant clainms that the circunstances which nmade it inpractical
to lower the |ifeboats were recognized in NVIC 3-87 as valid excuses
to literal conpliance with the regul ations. Appellant's argunent
fails for two reasons.

First, there is nothing in the NVIC suggesting | ess than the
absolute duty to lower the lifeboats pursuant to 46 C. F. R 35.10-
5(e)(5). The NVIC provides, in pertinent part, at pp. 9-10:

3 Practice Musters and Drills

3.7 ... all such lifeboats shall be |lowered at | east once every three
nont hs.
3.8 ... In all cases this requirenent shall be conplied with at | east

once every three nonths.

The NVIC also states that: "In addition to |lowering, each |ifeboat and
each rescue boat nust actually be | aunched and maneuvered in the water
once every three nonths". Id., at p. 4.

Second, the NVIC does not directly pertain to the Coast CGuard
regulation in question. It was issued in response to questions from
i ndustry regarding the inplenmentation of 1983 SOLAS anendnents on
| i fesaving appliances and arrangenents. The NVIC was an attenpt to
clarify how this international agreenent affected the industry's
obligations; it was not a response to any perceived anbiguity in 46
C.F.R 35.10.

1]

Appel lant clains that prior to finding m sconduct, the Coast
GQuard nust prove a violation of the standard of care applicable to a
prudent mariner. Appellant refers to "The standard of care alluded to
in the regulation by the term'if practicable' ..." as that to which
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Masters are held. (Appellant's Brief p. 4). Appellant's contention
i s unfounded since substantial evidence of a violation of a duly
established rule is per se mi sconduct. Appeal Decision 2341

(SCHUI LING . See al so, Appeal Decision 2445 (IMATH SQON), aff'd

Conmandant v. Mathi son, NTSB Order No. EM 146; and Appeal

Deci sion 2248 (FREEMAN). Title 46 C.F.R 5.27 defines "M sconduct"”
as "... human behavi or which violates sone formal, duly established
rule. ... It is an act which is forbidden or a failure to do that
which is required". Title 46 CF. R 35.10-5(e)(5) is a duly

est abl i shed rul e.

Further evidence that this regulation is to be strictly en forced
w thout regard to extenuating circunstances is found in 46 C F. R
35.10-5(g), which reads:

Any negl ect or om ssion on the part of the officer in command of such
vessels to strictly enforce the provisions of this section shall be
deened cause for proceedi ngs under the provisions of RS. 4450, as
anended (46 U S.C. 239)1, |looking to a suspension or revocation of the
I icense of such officer.

Thus, Appellant's failure to follow the regulation, by his own

adm ssion (TR 14-15), was m sconduct. This adm ssion, as substanti al
evidence of a reliable and probative nature, was sufficient to support
the Adm nistrative Law Judge's finding of m sconduct, as required by
46 C.F. R 5.63.

Even were the Appellant correct in asserting that the standard of
care required for finding a violation of 46 C F.R 35.10-5(e)(5) was
one of "practicability", the Adm nistrative Law Judge's fi ndings
that,"... the summary in evidence of good weat her with daylight hours
in port and at anchor show that Respondents had such opportunity and
numer ous hours when it was practicable but they did not performthis
i nportant task", are dispositive. Decision and Order p. 26. Findings
of fact wll not be disturbed on appeal where there is no show ng that
they are clearly erroneous or inherently incredible. Appeal
Deci sion 2395 (LAMBERT), See al so Appeal Decision 2333 (AYALA) and

Appeal Decision 2302 ( FRAPPI ER)

1 The relevant provisions of 46 U S.C 239 regardi ng the power
vested in the Coast Guard to suspend and or revoke merchant mari ner
Iicenses and docunents is now enbodied in 46 U. S.C. 7703.

|V
Al so, Appellant challenges the weight the Adm nistrative Law

Judge afforded the Investigating Oficer's summary of the log (IO Ex.
5). The Administrative Law Judge nade the ultimate finding, in accord
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with the Investigating Oficer's summary that there was adequate tine
in which it was practicable for Captain Weis to conduct the drills.

It is not essential to the disposition of this appeal to reassess the
val ue of the summary as evidence since the Appellant's adm ssion al one
anounted to substantial evidence of a reliable and probative nature
sufficient to find msconduct. Nevertheless, the anount of weight to
be accorded to any particular evidence is solely wthin the province
of the Admi nistrative Law Judge and will not be disturbed unless
inherently incredible. Appeal Decisions 2465 (O CONNELL), 2398

(BRAZELL) 2395 (LAMBERT), 2386 (LOUVIERE), and 2282 (LITTLEFIELD)

CONCLUSI ON
Having reviewed the entire record and consi dered Appellant's
argunents, | find that Appellant has not established sufficient cause
to disturb the findings and conclusions of the Admi nistrative Law

Judge. The hearing was conducted in accordance with the requirenents
of applicable regul ati ons.

ORDER

The decision and order of the Adm nistrative Law Judge dated
3 February 1989 at Houston, Texas is AFFI RVED.

MARTI N H. DANI ELL
Vice Admral, U S. Coast Guard
Vi ce Commmandant

Signed at Washington, D.C., this 6 day of Septenber 1990.

S/'R WEI' S 2507

5 EVI DENCE
5.160 Wi ght of
-determ ned by ALJ

5.66 Oficial Docunments
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-adm ssibility of, on appea
5.67 Oficial Notice
-agency reports may be used agai nst the agency on

appeal
5.69 Qutside of record

-evidence, not considered on appeal

10 MASTER, OFFI CERS, SEAMEN
10. 33 Operat or

-duty to conduct quarterly lifeboat drills is
mandat ory

6 M SCONDUCT
6.360 Violation of rule/regulation
-as m sconduct
12 ADM NI STRATI VE LAW JUDGE
12.50 Fi ndi ngs

-uphel d unl ess inherently incredible

Cl TATI ONS

Appeal Decisions: 460 (DUGAS); 2314 (CREWS); 2008 (GOODW N) ;
1865 (RAZZI); 2274 (SMART); 2341 (SCHU LI NG ; 2445 (MATHI ASQN); 2248
(FREEMAN) ; 2395 (LAMBERT); 2333 (AYALA); 2302 (FRAPPIER); 2465
(O CONNEL); 2398 (BRAZELL); 2386 (LOUVIERE); 2282 (LITTLEFIELD)

NTSB Cases Cited: Commandant v. WNMathi ason, NTSB Order No. EM 146

Federal Cases Cited: Market St. R R Co. v. R R Conmm ssion of
Calif., 324 U S. 548 (1945); Wsconsin v. Federal Power
Comm ssion, 201 F.2d 183 (D.C. Cr. 1952), cert. den. 345 U S. 934
(1953); Canmacho v. Bowing, 562 F. Supp. 1012 (N.D. 1l1. 1983);
P. Saldutti & Son, Inc. v. United States, 210 F. Supp. 307 (D.N.J.
1962); Heckler v. Canpbell, 461 U S. 458 (1983)
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Statutes and Regulations Cited: 46 C.F.R 5.541, 5.541(b); 28
U S.C 201(b), 201(e); 46 C.F.R 5.545(b); 46 C. F.R 35.10, 35.10-
5(e)(5), 35.10-5(g); 46 C.F.R 5.27, 5.63; 46 CF.R 7703

sxxx%  END OF DECI SION NO. 2507 ****x
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