Appeal No. 2505 - Robert M. TAYLOR v. US - 20 August, 1990.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUNVENT
| ssued to: Robert M TAYLOR 251617

DECI SI ON OF THE VI CE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2505
Robert M TAYLOR

Thi s appeal has been taken in accordance with 46 U S.C. SS7702
and 46 CFR SS5. 701.

By an order dated 30 October 1989, an Adm nistrative Law Judge of
the United States Coast Guard at Houston, Texas, suspended outri ght
Appellant's license for three nonths, having found proved the charge
of m sconduct. The charge was supported by one specification alleging
t hat Appellant, under the authority of his |icense, served as the
operator of the passenger vessel MV MSS GO CO on 30 March 1989,
wi thout a Certificate of Inspection. The hearing was held at Houston,
Texas on 24 August 1989. Appellant hinself was not present at the
hearing, but was represented at the hearing by a designated
representative. At the hearing, Appellant's representative entered an
answer of "deny" to the charges and specifications on behal f of

Appel | ant .

The Investigating Oficer introduced in evidence twelve exhibits
and the testinony of two witnesses. |In defense, Appellant offered in
evi dence three exhibits, the testinony of one witness, and his own
testi nony.

On 30 Cctober 1989, the Adm nistrative Law Judge rendered a
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deci sion in which he concluded that the charge and specification had
been found proved. On 11 Novenber 1989, he served a witten order on
Appel | ant suspendi ng Appellant's license, for a period of three

nmont hs. Appellant submtted his notice of appeal on 2 Novenber 1989.
The appeal was tinely field on 8 March 1990, follow ng recei pt of the
transcript on 10 January 1990. Accordingly, this appeal is properly
before the Vice Commandant for review

FI NDI NGS OF FACT

On 30 March 1989, Appellant was serving as operator on board the
MV MSS GO CO under the authority of Coast Guard issued |icense No.
251617. The MV MSS Go-COis a U S docunented, 60 foot, 75 gross
ton pleasure craft owned by Gulf Oxygen Co., Inc. Appellant's father
Is the owner of Gulf Oxygen Co. The MV MSS GO CO (O ficial Nunber
668782) was built in Taiwan in 1982 and is docunented solely for
recreational use.

In the Fall of 1988, a representative of the owner of the MV
M SS GO CO approached the Senior Inspector, Coast Guard Marine
| nspection Ofice Houston, Texas (M O Houston) inquiring as to the
requi renents necessary to obtain a Certificate of Inspection for the
MV MSS GO-CO. The representative nade further inquiries in January
or February 1989 regarding the sane matter. At both tines, the Coast
Guard advi sed the owner's representative that the vessel woul d not
qualify for a coastw se endorsenent on its Certificate of
Docunent ati on because it was foreign built. Accordingly, it could not
obtain a Certificate of Inspection as a passenger vessel.

In March 1989, a confidential informant (protected under
46 U.S.C. 3315) contacted the Senior Investigating Oficer, MO
Houst on, and conpl ained that the MV MSS GO CO was bei ng operated by
Appel | ant as a passenger vessel, carrying passengers for hire on
Gal veston Bay and C ear Lake, Texas.

During this tinme, a seafood restaurant in Kemah, Texas published
two newspaper advertisenents, stating that the MV MSS GO CO was
avai l abl e for a cruise/dinner conbination for $9.95 per couple,
consisting of a dinner at the restaurant followed by a cruise on the
MV MSS GO CO A Coast CGuard Investigating Ofice from M O Houst on,
contacted the restaurant inquiring if he could cruise on the vessel
wi t hout dinner and was told that he could obtain passage as a non-

di nner passenger for a reduced fare.
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On 30 March 1989, the Investigating Oficer, under the guise of
bei ng an interested custonmer, paid $5.00 at the restaurant and was
I ssued a col or coded ticket to bard the vessel. Appellant was
acconpanied by the informant. After sone hors d' oeuvres, the
custonmers were divided into two groups and taken out separately since
there were nore passengers than could be carried on one trip.

A vessel of less than 100 gross tons, carrying nore than 6
passengers id defined as a "small passenger vessel"” in 46 U S. C
SS2101(35). Accordingly, under the provisions of
46 U.S.C. 3301 and 3311, such a vessel is required to have a
Certificate of Inspection. Upon boarding the vessel, the
| nvestigating Oficer handed the ticket to the operator, Appellant.
Appel l ant al so was identified by the informant as the individual who
had served as the operator on previous trips. Appellant was observed
giving orders to crew nenbers and operated the controls and helmin
t he wheel house for a tinme until relinquishing control to another
cr ewnrenber .

The Investigating Oficer observed Appell ant take out at |east
two ot her groups of 15-20 passengers who had each paid $5.00 for the
Crui se.

Appearance: Alton S. Beasley, J.D., 1318 N. Meyer, Seabrook, TX
77586.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Appellant's bases of appeal are as foll ows:

a. The Admi nistrative Law Judge erred in refusing to grant a
continuance to Appellant as requested prior to the hearing;

b. The Admi nistrative Law Judge erred in finding that Appellant
was serving as "naster"” aboard the MV MSS GO CO operating under the
authority of his |icense.

C. The Adm nistrative Law Judge erred in finding that the MV
M SS GO CO was carrying passengers for hire;
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d. There was insufficient evidence on the whole to support the
finding of proved to the charge of m sconduct.

OPI NI ON

Appel | ant asserts that the Adm nistrative Laws Judge erred by not
granting a continuance requested by Appellant on 17 August 1989, a
week before the hearing. Appellant contends that this refusal
prejudiced his right to confront and fully cross-exam ne the
W t nesses.

A review of the record reflects that Appellant did not raise this
matter as a notion or objection at the hearing. In fact, the record
does not refer in any manner to any pre-hearing discussion regarding
the issue of a continuance. Appeal Decision 2497 (GJ ZOTTIl)
states in pertinent part that "Appellant has no basis for appeal.
where he . . . failed to seek a ruling during the hearing and there is
no record entry as to [an] alleged pre-hearing discourse."

Consequent |y, Appellant has no basis for appeal of this alleged
error.

Appel | ant asserts that the Adm nistrative Law Judge erred in
finding that Appellant was serving as the operator of the MV MSS GO&
CO  Appellant urges that while he was in fact on board the vessel,
Appel lant's father (and owner of the conpany that owned the vessel)
was actually in command of the vessel. Further, Appellant states that
the Adm nistrative Law Judge based his finding on hearsay testinony as
adduced fromthe Coast Guard Investigating Oficer who boarded the
MV MSS GO-CO. | do not agree.

The record clearly reflects that Appellant was identified by the
I nformant as the operator of the MV MSS GO-CO. TR pp. 69-71.
Additionally, the individuals selling the $5.00 tickets for the cruise
told the passengers to give the tickets to the "Captain" who was
collecting them Appellant, as positively identified by the Coast
Guard Investigating Oficer, was collecting the tickets on the date in
question. TR pp. 68-69.
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Furt hernore, Appellant was in control of the vessel for atinme in the
wheel house, getting the vessel underway fromthe dock, operating the
throttle, wheel and controls. TR pp. 69-74, 99. Appellant was al so
directly observed by the Coast Guard Investigating Oficer directing
crewnenbers to performvarious deck functions such as manni ng the
lines. TR pp. 71, 91, 97.

Appellant's father did testify that it was he, not Appellant who
operated the vessel nost of the tinme. TR pp. 151-153. However, after
reviewing the record, | concur with the Adm nistrative Law Judge's
opinion that the testinony of the Coast Guard |Investigating Oficer
who observed Appellant's activities on the MV MSS GO-COis both
“credi bl e and persuasive". Decision & Oder, p. 25.

Accordingly, | find that the Adm nistrative Law Judge's findi ng
t hat Appell ant was the operator of the vessel was supported by
reliabl e and probative evidence and will not be disturbed. Simlarly,
his credibility findings regarding the witnesses on this nmatter are
supported by the record and wll stand. "Conflicting evidence wl|l
not be rewei ghed on appeal if the findings of the Adm nistrative Law
Judge can reasonably be supported.” Appeal Decision 2472

( GARDENER) ; See, Appeal Decision 2424 (CAVANAUGH); Appeal Deci sion
2386 (LOUVI ERE); Appeal Decision 2340 (JAFFEE); Appeal Decision 2333
(AYALA) ; Appeal Decision 2302 (FRAPPI ER); Appeal Decision 2116
(BAGGETT); Appeal Decision 2460 (REED); Appeal Decision 2474

( CARM ENKE) .

Appel | ant contends that the Adm nistrative Law Judge erred in
finding that the MV MSS GO CO was carryi ng passengers for hire. |
do not agree.

Appel | ant urges that there was no proof that any consideration
flowed to the owner of the vessel or to Appellant. Appellant also
contends that the adm ssion of the newspaper advertisenents admtted
by the Admi nistrative Law Judge was inproper. | do not agree.

The record clearly reflects that nunmerous individuals paid for
their passage on board the MV MSS GO CO on the date in question. TR
pp. 65-67, 97-98. The definition of "Passenger” in 46 U S. C
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2101(21)(B) requires only that "consideration" be "contributed" for
passage. It does not matter to whomthe consideration is paid.
Consequently, Appellant's argunent that the nonies that were paid went
directly to the Chanber of Conmerce, purportedly sponsoring the

crui se, rather than to Appellant or to the vessel owner does not
negate the fact that the vessel was still operating in a passenger
vessel status.

The adm ssion of the newspaper advertisenents (1.QO Exhibits 2
and 3) was not prejudicial error. These exhibits, which advertised
the vessel for cruises, were nmaterial and directly relevant to the
I ssue of whether the vessel was operating as a passenger vessel. Even
I f the evidence did constitute hearsay, it is well founded that strict
adherence to the Federal Rules of Evidence is not required in these
proceedings. 46 C F.R 5.537; Appeal Decision 2432 (LEQON); Appeal

Deci si on 2413 (KEYS); Appeal Decision 2183 (FAIRALL), aff'd sub nom
Commandant v. Fairall, NTSB Order EM 89 (1981). Particularly where
hearsay is relevant and nmaterial, it is generally adm ssible in

adm ni strative proceedings. Hoska v. U S. Departnent of the Arny,
677 F.2d 131 (D.C. Cr. 1982).

Accordingly, the Admi nistrative Law Judge was free to admt this
evi dence providing that he did not exclusively base his findings upon
hearsay al one. Appeal Decision 2404 (MALLISTER). In Appellant's
case, there was anple evidence in the record apart fromthe newspaper
advertisenents (e.g. the direct observations of the Coast Guard
| nvestigating Oficer) to sufficiently support the findings of the
Adm ni strative Law Judge.

Y

Appel | ant asserts that the record as a whole fails to support the
finding of proved to the charge and specification of m sconduct. | do
not agr ee.

Appel lant's assertion is founded in the adm ssion of hearsay by
the Adm nistrative Law Judge in the formof the |I.O Exhibits. | have
addressed this issue, supra, and find that the exhibits admtted were
material and relevant and that the findings are not solely based on
hear say evi dence.

| find that the charge and specification were proved by a
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preponderance of the evidence. | do not find the adm ssion of any of
the all eged hearsay to be unfairly prejudicial to Appellant. Such

bi as or prejudice nust be affirmatively denonstrated for corrective
action to be taken. Appeal Decision 2365 (EASTMAN); Appeal Deci sion

2299 (BLACKVELL); Appeal Decision 1554 ( McMURCHI E).

The findings of an Adm nistrative Law Judge will not be disturbed
unl ess they are inherently incredible. Appellant has failed to nmake
such a denonstration in this case. The Admi nistrative Law Judge's
findings are supported by reliable, probative and substantial evidence
as required in 46 CF.R 5.63. See, Appeal Decision 2468 (LEWN);
Appeal Decision 2477 (TOVBARI). Consequently those findings wll

not be di sturbed.

CONCLUSI ON

The findings of the Adm nistrative Law Judge are supported by
substantial evidence of a reliable and probative nature. The hearing
was conducted in accordance with the provisions of applicable
regul ati ons.

ORDER

The order of the Adm nistrative Law Judge dated on
30 October 1989 at Al aneda California, is AFFI RVED.

MARTI N H DANI ELL
Vice Admral, U S. Coast Quard
Vi ce Comrmmandant

Si gned at Washington, D.C., this 20th day of August 1990.

TAYLOR - #2505

3. HEARI NG PROCEDURE
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3.28 Cont i nuance
Fai lure to grant not prejudicial where not raised on notion at
proceedi ng

3. 69 Mot i ons
Failure to raise notion precludes appeal when
non-j urisdictional defect

3. 44 Due Process
Wtness confrontation/cross-exan nati on
not prejudiced

5. EVI DENCE

5.16 Conflicting
eval uated by ALJ
WIl not be rewei ghed on appeal if reasonably
support ed

5.23 Credibility of Evidence
determ ned by ALJ
ALJ determ nation upheld unless clearly
erroneous/ reasonably supported

5. 39 Hear say
adm ssi on not prejudicial where proved by
pr eponder ance of evi dence
bi as or prejudice nust be proved for
corrective action to be taken regarding

6. M SCONDUCT

6. 251 Passengers
Carriage of without valid CO
Carriage of for consideration
As related to "consideration"
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"Consi deration" as a basis for

12. ADM NI STRATI VE LAW JUDGES

12. 50 Fi ndi ngs
not di sturbed unl ess incredible
Due process
deni al of, not shown
no denial for curtailment of irrel evant direct
exam nati on

3.47.5 Evi dence
eval uation of, duty of ALJ

3.64 Jurisdiction

COVMANDANT DECI SI ONS ON APPEAL Cl TED: 2497 (GUZZOTTI); 2472

( GARDENER) ; 2424 (CAVANAUGH); 2386 (LOUVIERE); 2340 (JAFFEE); 2333
(AYALA); 2302 (FRAPPIER); 2116 (BAGGETT); 2460 (REED); 2474

(CARM ENKE) ; 2432 (LEON); 2413 (KEYS); 2183 (FAIRALL); 2404

(MCALLI STER); 2365 (EASTMAN); 2299 (BLACKWELL); 1554 (McMJURCH E); 2468
(LEWN); 2477 (TOVBARI).

CASES CI TED: Hoska v. U. S Departnment of the Arny, 677 F.2d 131
(D.C. Cr.1982).

STATUTES & REGULATIONS CI TED: 46 USC 7702; 46 USC 2101(35); 46 USC
3301; 46 USC 3311; 46 USC 3315; 46 CFR 5.701;

**xx**x END OF DECI SI ON NO. 2505 *****
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