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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S DOCUMENT
Issued to: WIlie Lee GRACE, JR  ( REDACTED)

DECI SI ON OF THE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2504
WIllie Lee GRACE, JR

Thi s appeal has been taken in accordance with 46 U S. C. SS7702
and 46 CFR SSb. 701.

By an order dated 17 Cctober 1989, an Adm ni strative Law Judge of
the United States Coast CGuard at Houston, Texas, revoked Appellant's
Merchant Mariner's Docunent upon finding proved the charge and
specification of m sconduct for possession of a controlled substance,
mari j uana.

The specification alleges that Appellant, while serving under the
authority of his above captioned docunent as seaman on board the MT
KENAI, a nerchant vessel of the United States, did, on 6 January 1989,
possess a control |l ed substance.

The hearing was held at Houston, Texas on 20 March and 2 August
1989. Appell ant appeared and was represented by professional counsel.
Appellant's case was joined wth that of another respondent with the
consent of Appellant.

The I nvestigating O ficer called three wi tnesses, who testified
under oath, and presented nine exhibits which were admtted into
evi dence. Appellant testified under oath in his own behalf. Upon
finding proved the charge and specification of m sconduct, the
Admi nistrative Law Judge revoked Appellant's docunent.

The conpl ete Decision and Order was served on Appellant on 18
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Cctober 1989. Appellant field a Notice of Appeal on 17 Novenber 1989
and the appeal brief was tinely filed on 30 May 1990, follow ng two
aut hori zed extensions. Accordingly, this matter is properly before

t he Conmandant for disposition.

FI NDI NGS OF FACT

At all tinmes relevant, Appellant was serving as a seaman aboard
the MT KENAI, a nerchant vessel of the United States. Appellant, at
all tinmes relevant, was the holder of the above capti oned nerchant
mariner's docunent issued by the U S. Coast Guard.

On 6 January 1989, the M T KENAI was transiting the Gulf of
Mexi co enroute to Texas City, Texas from Panama. As part of a routine
conpany pre-arrival inspection for contraband itens, the naster and
t he chief mate conducted an inspection of the vessel including
crewrenber st ateroons.

Appel | ant kept his stateroom | ocked during the entire voyage from
Panama to Texas City, Texas. Appellant did not share the stateroom
wi th any other crewnenber. Appellant had been given $800.00 in
advance sal ary which he kept in his | ocked stateroom

Wi | e searching Appellant's stateroom having entered with a pass
key, the master and the chief nmate discovered a | eafy green substance
in a cellophane bag in Appellant's unl ocked attache case. This
substance | ater tested positive as marijuana. The substance was
| ocked in the master's safe and subsequently turned over to the U S.
Coast Cuard personnel who boarded the MT KENAI. A Coast Cuard
Boarding Oficer conducted a field test in the presence of the master.
The conplete test result was positive for marijuana.

Appearance: M. Theodore R Johns, Attorney at Law, 1635
Washi ngton Bl vd., Beaunont, Texas 77705

BASES OF APPEAL

Thi s appeal has been taken fromthe order of the Adm nistrative Law
Judge. Appellant asserts in his appeal that:

1. The charge and specification are overly broad so as not to
provi de adequate noti ce;

2. The Administrative Law Judge erred in joining Appellant's
case with that of another respondent;

3. The Admi nistrative Law Judge erred in admtting pages 23 and
24 of the vessel's official |og book into evidence over Appellant's
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obj ecti on;

4. The Admi ni strative Law Judge erred in admtting the Coast
GQuard boarding officer's field test notes into evidence over
Appel | ant' s obj ecti ons;

5. The Admi ni strative Law Judge erred in finding by a
preponder ance of the evidence that Appellant possessed a controlled
substance at the tinme all eged.

OPI NI ON
I

Appel l ant urges that the charge and specification are overly
broad, alleging possession of a "controlled substance,” but not
specifically nam ng the substance. Accordingly, Appellant urges that
he was not provi ded adequate notice to prepare a defense. | do not
agr ee.

At the hearing, Appellant, represented by professional counsel,
rai sed no objection to the charge and specification as drafted and
anended at the hearing. A review of the record indicates that the
charge and specification were thoroughly discussed by the
Adm ni strative Law Judge and the parties present. See, TR pp. 21-24.
Accordi ngly, Appellant and his counsel were fully aware of the nature
of the charge and specification, indicated no need for further
preparation, and chose to go forward with the heari ng.

It is firmy established that there can be no subsequent
chal | enge or appeal of issues which are actually litigated, if there
was actual notice and adequate opportunity to cure surprise. Appea

Deci sion 1776 (REAGAN); Affirmed sub nom Commandant v. Reagan
NTSB Order No. EM 9; Appeal Decision 1792 (PH LLIPS); Kuhn v. G vil

Aeronautics Board, 183 F.2d 839, 841 (D.C. Gr. 1950). Accordingly,
Appel lant's contention at this tine is not properly raised.

Furthernore, these proceedings are renedial in nature and are not
strictly bound by the procedural pleading requirenents governing civil
[itigation or crimnal prosecutions. The main requirenent is that
Appel lant fully "understood the issue" and "was afforded full
opportunity” to justify his conduct. Appeal Decision 2478 ( DUPRE)

REAGAN, supra; PHILLIPS, supra. The charge and specification in
Appel l ant's case provide sufficient notice of the issue to the extent
of allow ng Appellant a reasonable opportunity to defend his actions
before the Adm nistrative Law Judge.
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Appel I ant asserts that the Adm nistrative Law Judge erred in
joining Appellant's case with that of another respondent with a drug
conviction. Appellant urges that this joinder inplied guilt by
associ ation and i nproperly influenced the Adm nistrative Law Judge. |
do not agree.

The Appellant initially agreed before the commencenent of the
hearing to the joinder with another drug related case. See, Decision
& Order, p. 2. Appellant subsequently objected to the joinder during
t he heari ng.

Joi nder of cases is an accepted procedure, particularly where, as
here, the parties agree to a joinder before comencenent of the
hearing and the interests of judicial econony will be served by such a
joinder. Joinder is permssible, as long as the hearing is properly
managed with sufficient decorum and the record with respect to each
respondent is individualized and adequate to support the findings.
Appeal Decision 2096 (TAYLOR & WOODS); Appeal Decision 1875

( SYLVES) .

In this case, because the charges agai nst both respondents arose
fromthe sane contraband i nspection, joinder of the cases saved tine
and expense for the witnesses, the Investigating Oficer, and the
Adm ni strative Law Judge. Additionally, the record reflects a
properly managed hearing free of confusion or disruption. Simlarly,
the record is precise and individualized with respect of Appellant's
case, clearly detailing all pertinent testinony, evidence and defense
notions and argunent. Accordingly, |I find no prejudicial error in the
j oi nder of these cases.

Appel I ant contends that the Admi nistrative Law Judge erred in
adm tting pages 23 and 24 of the MT KENAI's official |og book into
evi dence over Appellant's objection. Appellant urges that page 23 of
the log is undated and consequently not in conpliance with the
procedural requirenments of 46 U S.C. 11502. Appellant f ails to
state a basis for his assertion that it was error to admt page 24 of
the log . | do not agree that it was error to admt these | og book
pages in evidence.

A review of the record indicates that, at the hearing, Appellant
did not object to the admssibility of the log entries, only to the
"truth of the matter stated.” TR pp. 35-36. It is well established
t hat absent clear error, in order to preserve such an issue on appeal,
Appel l ant was required to nake an objection at the hearing. 46 C F. R
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5.701(b)(1); Appeal Decision 2458 (GERVAN); Appeal Decision 2376
(FRANK) ; Appeal Decision 2400 (W DMAN); Appeal Decision 2384
(WLLI AVS) ; Appeal Decision 2184 (HAYES); Appeal Decision 2463
(GREEN); Appeal Decision 2463 (DAVIS).

Mor eover, Appellant's assertion has no basis in fact. Title 46
C.F.R 5.545(b) specifically permts the adm ssion of |og book entries
"made in substantial conpliance with the procedural requirenents of 46
U S C 11502." Contrary to Appellant's assertion, the log entry in
issue (1.0 Exhibit 5 was dated. Additionally, it nmet all other
procedural requirenments of 46 U S. C. 11502.

Accordingly, Appellant's assertion is without nerit.
IV

Appel | ant asserts without nerit that the Adm nistrative Law Judge
erred in admtting the Coast Guard Boarding Oficer's notes regarding
the field test of the marijuana. Appellant urges that the notes are
i nadm ssi bl e because there was no probative evidence to show that the
field test was accurate, the chain of custody of the marijuana was not
proved and the notes were the fruits of an illegal search. | do not
agr ee.

Contrary to Appellant's contention, probative evidence was
produced that the field test was accurate. The Coast Guard Boardi ng
Oficer testified in detail to his background, education and
experience in utilizing the field test in issue. TR pp. 96-103. The
test was witnessed by the vessel master and the test results were
recorded. See, 1.0 Exhibits 8 9. This testinony and docunentati on
constituted probative evidence that the field test was properly
adm ni stered and accurate in its identification of the substance as
mari j uana.

At the hearing, Appellant failed to produce any evidence to
sufficiently rebut the accuracy or validity of the field test. "A
positive field test allows the inference that the substance is a
narcotic." Appeal Decision 2252 (BOYCE); Appeal Decision 2384
(WLLIAMS). Accordingly, the Adm nistrative Law Judge did not err
in determning that the substance tested was in fact marijuana.

Appellant's reference to the chain of custody of the marijuana to
chall enge the adm ssibility of the field test notes is m spl aced.
Suf ficiency of the chain of custody goes only to the weight of the
evi dence as determned by the Adm nistrative Law Judge and has no
bearing on adm ssibility. Appeal Decision 476 (BLAKE), aff'd.

sub nom Commandant v. Bl ake, NTSB Order EM 156 (1989); U. S. v.
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Schackl eford, 738 F.2d 776 (11th Gr. 1984); U. S. v. Lopez, 758

F.2d 1517 (11th Gir. 1985); U S. v. Weeler, 800 F.2d 100 (7th
Gir. 1986).

Furthernore, the record sufficiently reflects that the
confiscated marijuana was adequately maintained in a secured | ocation
by the master and subsequently transferred to the Coast Guard Boardi ng
Oficer for field testing. TR pp. 50-53, 57-58, 76-78, 82-84, 105-
106. This evidence effectively rules out any perceived tanpering by
i ndividuals not in the chain of custody.
Appeal Decision 2476 (BLAKE)

Appellant's reference to an illegal search is simlarly
m spl aced. Suspension and Revocation proceedings are strictly
adm nistrative in nature. Appeal Decision 1379 (DRUM; Appeal

Deci sion 2167 (JONES); Appeal Decision 1931 (POLLARD); aff'd sub nom
Commandant v. Pollard, NTSB Order EM 33 (1973). Consequently, the

constitutional constraints governing crimnal proceedings are not
applicable here. Appeal Decision 2476 (BLAKE); Appeal Decision 2135

(FOSSANI); U.S. v. Janis, 428 U.S. 433 (1976).

The master of the MT KENAI was enpowered with full authority to
enter and search Appellant's stateroom because he had a legitimte

concern for the safety of his vessel. BLAKE, supra. This authority
is firmy entrenched in maritine law. See, The STYRIA 186 U S. 1
(1901).

Accordingly, Appellant's basis of appeal and its supporting
assertions are without nerit.

Vv

Appel | ant asserts that the Adm nistrative Law Judge erred in
finding proved by a preponderance of the evidence that Appellant was
i n possession of a controlled substance. Appellant urges that the
subst ance was never produced as evidence at the hearing and that
Appel l ant was not found to be in actual control of the marijuana when
it was discovered. Appellant contends that the marijuana, although
di scovered in Appellant's attache case in his | ocked stateroom could
have bel onged to soneone else. | do not agree.

To find possession of a narcotic or a controlled substance, it is
not necessary to find personal and exclusive possession of the
substance by Appellant. The nere fact that others may have had access
to the space where the marijuana was di scovered does not preclude a
finding that the controll ed substance was in the constructive
possessi on of Appellant. Appeal Decision 2493 (KAAUA); Appeal
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Deci sion 1195 (DI AZ); Appeal Decision 1906 (HERNANDEZ) .

In Appellant's case, the record reflects that Appellant was the
sol e assigned occupant of the stateroomin which the marijuana was
di scovered. The only keys other than the one issued to Appellant were
pass keys in the exclusive possession of the master and chief nmate.
TR p. 177. Appellant hinself admtted that he kept his stateroom
| ocked during the entire transit from Panama to Texas City, Texas. TR
pp. 170-171. Furthernore, there is no indication that anyone on board
t he vessel would have had any notive to "plant” the marijuana in
Appel l ant's attache case.
TR p. 167.

Accordingly, the Adm nistrative Law Judge's finding that the
marijuana was Appellant's is supported by the record and will stand.

Even though the marijuana itself was not produced as evi dence at
the hearing, the Adm nistrative Law Judge wei ghed the testinony and
evi dence and found it sufficient to support a finding of proved to the
charge of possession of marijuana. | concur. The Adm nistrative Law
Judge will only be reversed if the findings are arbitrary, capricious,
clearly erroneous and unsupported by |aw. Appeal Decision 2482
(WATSON) ; Appeal Decision 2474 (CARM ENKE) ; Appeal Decision 2390
(PURSER) ; Appeal Decision 2344 (KOHAJDA); Appeal Decision 2340
(JAFFE); Appeal Decision 2333 (AYALA)

The testinony of the master, chief nmate and Coast CGuard Boardi ng
Oficer is credible, consistent and corroborative in denonstrating
that marijuana was discovered in Appellant's stateroom and was the
property of Appellant. The field test of the marijuana was conducted
by a trained, know edgeable Boarding O ficer, a record of the test
results was retained, and a proper chain of custody of the marijuana
was established. Neither the validity nor the accuracy of the test
was rebutted by Appellant.

The Admi nistrative Law Judge's findings that the aforenentioned
W t nesses testinony was credible is supported by the evidence as is
the finding that Appellant's testinony was not credible. Decision &
Order, pp. 9-10. Conflicting evidence will not be rewei ghed on
appeal, where as here, the Adm nistrative Law Judge's determ nation
can be reasonably supported. Appeal Decision 2468 (LEWN); Appeal
Deci sion 2390 (PURSER), Aff'd sub nom Commandant v. Purser,
NTSB Order EM 130 (1986); Appeal Decision 2356 (FOSTER); Appeal
Deci sion 2344 (KOHAJDA); Appeal Decision 2340 (JAFFE); Appeal Decision
2333 (AYALA).

Accordingly, the findings of the Adm nistrative Law Judge are
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supported by the record and will stand.

CONCLUSI ON
The findings of the Adm nistrative Law Judge are supported by
substantial evidence of a reliable and probative nature. The hearing

was conducted in accordance wth the requirenents of applicable | aw
and regul ati ons.

ORDER
The decision and order of the Adm nistrative Law Judge dated on

17 Cctober 1989 at Houston, Texas is AFFI RVED.

MARTI N H. DANI ELL
Vice Admral, U S. Coast Guard
Acting Conmandant

Signed at Washington, D.C., this 20th day of August 1990.

GRACE: 2504
2. PLEADI NGS

2.29 Defective
Specification not overly broad when all
parties understand, do not request
conti nuance and choose to go forward wth hearing;
2.60 Pl eadings

Suf ficiency of

2.90 Specification

Noti ce, sufficiency of

Defect, cured where issues actually litigated

Def ect, cured where issues are understood and opportunity
af forded to defend conduct
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5.

9.

EVI DENCE

5.03 Adm ssion

| og book entries permtted under 46 USC 11502;
drug test notes adm ssible

5.23 Credibility of evidence

ALJ determ nation regardi ng drug possessi on and drug
test results upheld

ALJ determ nation upheld unless clearly erroneous

5.33 Docunentary
official records, |og book as;

drug test notes and records

NARCOTI| CS
9. 98 Possession

per sonal / excl usive control not required to find
possessi on

10. MASTER, OFFI CER, SEANMEN

10.20 WMmster
Search vessel, including stateroons; nmaster's authority

Search authority not governed by constitutional con-
straints because of adm nistrative proceedi ng

12. ADM NI STRATI VE LAW JUDGES

12.50 Fi ndi ngs
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W11l be upheld unless evidence inherently incredible

13. APPEAL AND REVI EW
13.10 Appeal s

Adm ssion of evidence not issue on appeal where no
obj ecti on made at heari ng;

17. HEARI NG PROCEDURE
3.62 Joi nder

Appropriate and not error when agreed to by Respondent

Per m ssi bl e when hearing managed with decorum and
I ndi vi dual i zed record of proceedings

Desirable to serve interests of judicial econony

Cl TATI ONS

Appeal Decisions cited: 1379 (DRUM, 2167 (JONES), 1931
(POLLARD), 2476 (BLAKE), 2493 (KAAUA), 1195 (D AzZ), 1906 ( HERNANDEZ);
2482 (WATSON); 2474 (CARM ENKE); 2390 (PURSER); 2344 (KOHAJDA); 2340
(JAFFEE); 2333 (AYALA); 2468 (LEWN); 2356 (FOSTER); 2135 (FGOSSAN);
2252 (BOYCE); 2384 (WLLIAMS); 2458 (GERMAN); 2376 (FRANK); 2400
(WDMVAN); 2384 (WLLIAMS); 2184 (HAYES); 2463 (DAVIS); 2096 (TAYLOR &
WOODS) ; 1875 (SYLVES); 2478 (DUPRE);

NTSB Cases Cited: Commandant v. Bl ake, NTSB Order EM 156 (1989);
Commandant v. Pollard, NTSB Order EM 33 (1973); Conmandant v.

Reagan, NTSB Order No. EM9; Conmmandant v. Purser, NTSB O der
EM 130 (1986).

Court Cases Cited: The STYRIA 186 U S. 1 (1901); Kuhn v. CAB,
183 F.2d 839 (D.C.Cr. 1950); U S. v. Schackeford, 738 F.2d 776
(11th Gr. 1984); U.S. v. Weeler, 800 F.2d 100 (7th G r. 1986);
US v. Janis, 428 U S. 433 (1976).

Statutes & Regulations Cited: 46 USC 7702; 46 USC 11502; 46 CFR
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5.701; 46 CFR 5.701 (b)(1); 46 CFR 5.45(b);

*x*xx%  END OF DECI SI ON NO. 2504  *****

Top

file://l/hgsms-lawdb/users/K nowl edgeM anagement...20& %20R%202280%20-%202579/2504%20-%20GRA CE.htm (11 of 11) [02/10/2011 8:50:06 AM]


https://afls16.jag.af.mil/dscgi/ds.py/Get/File-20981/D11824.htm#TOPOFPAGE

	Local Disk
	Appeal No. 2504 - Willie Lee GRACE, JR. v. US - 20 August, 1990.


