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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S DOCUMENT
| ssued to: Billy Ray MOULDS 71270245

DECI SI ON OF THE VI CE COVWANDANT ON APPEAL
UNI TED STATES COAST GUARD

2503

Billy Ray MOULDS

Thi s appeal has been taken in accordance with 46 U S. C. 7702 and
46 C.F. R 5.701.

By an order dated 14 February 1990, an Adm nistrative Law Judge
of the United States Coast Guard at Port Arthur, Texas, suspended
Appel lant's Merchant Mariner's License and Merchant Mariner's Docunent
for two nonths remtted on none nonths probation upon finding proved
t he charges of negligence and m sconduct.

The charge of negligence is supported by one specification
al | egi ng that Appellant, while operating under the authority of his
|'i cense and docunent as operator of the MV VANPORT and tow, on or
about 30 July 1989, failed to safely navigate his vessel and tow while
transiting the Gulf Intracoastal Waterway (G CW, resulting in a
collision with the MV MARI NE | NLAND and t ow.

The charge of m sconduct is supported by five specifications
al l eging that Appellant, while operating under the authority of his
| i cense and docunent as operator of the MV VANPORT and tow whil e
transiting the GCW (1) Wongfully failed to safely navigate his
vessel while in an overtaking situation; (2) wongfully failed to
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mai ntain a proper |ookout; (3) Wongfully failed to proceed at a safe
speed; (4) Wongfully failed to render a required sound signal; (5)
Wongfully failed to sound the danger signal.

The hearing was held at Port Arthur, Texas on 31 Cctober and
7 Decenber 1989. Appellant was represented at the hearing by
pr of essi onal counsel.

The Investigating Oficer called two witnesses, who testified
under oath, and presented fourteen exhibits which were admtted into
evi dence. Appellant testified on his own behal f under oath, and
presented five exhibits which were admtted into evidence. Upon
finding proved the charge of negligence and the supporting
specification and the charge of m sconduct and specifications one
t hrough four, the Adm nistrative Law Judge suspended Appellant's
| i cense and docunment for two nonths remtted on ni ne nonths probation.
Specification five of the m sconduct charge was found not proved.

The conpl ete Decision and Order was issued on 14 February 1990
and served on Appellant on 27 February 1990. Appellant filed notice
of appeal on 27 February 1990 and perfected his appeal by filing a
brief on 13 April 1990. Accordingly, this matter is properly before
t he Vi ce Commandant for disposition.

FI NDI NGS OF FACT

At all tinmes relevant, Appellant was serving as operator of the
MV VANPORT, a nerchant vessel of the United States. Appellant, at
all tinmes relevant, was the holder of the above captioned |icense and
docunent which were issued by the U S. Coast Guard on 24 August 1988
and authorized himto serve as operator of uninspected tow ng vessels
upon the Great Lakes and inland waters excepting waters subject to
regul ations for preventing collisions at sea.

On 30 July 1989, at approximately 2100, Appellant's vessel was
pushing a tow of five barges (3 enpty and 2 | oaded) west on the A CW
( Sabi ne- Neches Canal ), near mle 289, wth Appellant serving as
operator and | ookout. Appellant was famliar with this area having
made several previous passages. The flotilla's overall |ength was
approximately 1,103 feet. The MV MARI NE | NLAND and tow were at this
time proceedi ng ahead of Appellant's vessel and tow on the GCW The
MV MARI NE | NLAND and tow were attenpting to transit under the West
Port Arthur Bridge, with a horizontal clearance of 240 feet.
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Approaching a sharp bend of approximately 90 degrees in the G CW
nort heast of the West Port Arthur Bridge, Appellant did not sound a
whistle signal. This is a blind bend due to its angle and because of
the exi stence of several oil tanks on the right descendi ng bank of the
G CW After proceeding through the bend, the MV VANPCRT flotilla's
speed was approximately 10 knots as it attenpted to overtake the MV
MARI NE | NLAND and tow, which were traveling west at approximately 1 to
1 1/2 knots. At this time, the MV VANPORT and tow collided with the
MV MARI NE | NLAND and t ow.

Appearance: Kyle Stall ones, Eastham Watson, Dale & Forney, 20th
Fl oor, N els Esperson Bldg, Houston, TX 77002.

BASES OF APPEAL

Thi s appeal has been taken fromthe order of the Admi nistrative
Law Judge. Appellant asserts the foll ow ng bases of appeal:

1. The Adm nistrative Law Judge erred in allow ng the
| nvestigating Oficer to add the charge of m sconduct and five
speci fi cati ons agai nst Appell ant;

2. The Adm nistrative Law Judge erred in disregarding the
testinony of Appellant and M. Ronald Crow, first nmate on board the
MV VANPORT,;

3. The Adm nistrative Law Judge erred in permtting the use of
t el ephonic testinony over the objection of Appellant;

4. The Adm nistrative Law Judge erred in failing to find the
negl i gence of the operator of the MV MARINE | NLAND and its tow the
sol e proxi mate cause of the collision;

5. The Adm nistrative Law Judge erred in admtting evidence over
t he objection of Appellant;

6. The Adm nistrative Law Judge erred in finding that Appellant
had violated Inland Rule 13;

7. The Adm nistrative Law Judge erred in finding that Appellant
had vi ol ated I nl and Rul e 34;
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8. The Adm nistrative Law Judge erred in finding that Appell ant
had failed to maintain a proper | ookout.

OPI NI ON

Appel | ant asserts that the Adm nistrative Law Judge erred in
permtting the Investigating Oficer to add the charge of m sconduct
with its five supporting specifications only the day before the
hearing. | do not agree.

Appel | ant contends that negligence and m sconduct are wholly
different theories, presenting different issues, and requiring
di fferent defenses and that adding this new charge the day before the
hearing precluded himfrom preparing a proper defense.

| n amendi ng or adding a charge or specification, the essenti al
requirenent is that the individual charged is given full opportunity
to understand the substance of the charge and an opportunity to
prepare his defense and justify his conduct. Citizens State Bank of
Marshfield, MOv. FDIC, 752 F.2d 209 (8th G r. 1984); Appeal
Deci si on 2478 (DUPRE); Appeal Decision 2326 (MCDERMOIT); Appeal
Deci si on 2309 (CONEN); Appeal Decision 2013 (BRI TTQON)

Regarding the instant case, Appellant's counsel was not served
with the additional charge and its five supporting specifications
until the evening before the hearing. However, the record reflects
that as early as 27 Septenber 1989, the Investigating Oficer had
expl ai ned the substance of the five specifications (later charged as
m sconduct) that woul d be used to support the charge of negligence.
These specifics were again detailed to Appellant's counsel at a pre-
heari ng conference the day before the hearing (30 Cctober 1989). TR

pg. 19.

Additionally, it is significant that the Adm nistrative Law Judge
gave Appel lant the opportunity for a continuance, if requested,
follow ng the presentation of the governnent's case. TR pg. 20.
Appel I ant did not request a continuance and consequently failed to
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avail hinself of the opportunity for additional tine deened necessary
to further prepare his defense.

Based on the foregoing, | find that Appellant did have adequate
noti ce of the substance of the charge and specifications in issue and
was provided sufficient tine to prepare a defense. Accordingly, it
was not error for the Admnistrative Law Judge to allow the charge of
m sconduct and the five supporting specifications to stand.

Appel | ant asserts that the Adm nistrative Law Judge erred in
di sregarding the testinony of Appellant and First Mate Ronald Crow.
He further asserts that the Administrative Law Judge gave unfounded
weight to the testinony of the operator of the MV MARI NE | NLAND. |
do not agree.

Determ ni ng the wei ght of evidence and naking credibility
findings are within the sole purview of the Adm nistrative Law Judge.
Appeal Decision 2156 (EDWARDS); Appeal Decision 2116 (BAGGETT);
Appeal Decision 2472 (GARDNER). In the instant case, it is true
that conflicts exist in the testinony, however, these conflicts were
sufficiently addressed by the Adm nistrative Law Judge. Only in
exceptional circunstances, will his resolution of those conflicts be
di sturbed. The rule in this regard is well established.

Wen . . . an Adm nistrative Law Judge mnust
determ ne what events occurred fromthe
conflicting testinmony of several w tnesses,
that determnation will not be disturbed
unless it is inherently incredible.

Appeal Decision 2472 (GARDNER); Appeal Decision 2390 (PURSER), aff'd
sub nom Conmandant v. Purser, NISB Order No. EM 130 (1986); Appeal
Deci si on 2356 (FOSTER); Appeal Decision 2344 (KOHAJDA); Appeal
Deci si on 2340 (JAFFE); Appeal Decision 2333 (AYALA); Appeal Deci sion
2302 (FRAPPI ER); and Appeal Decision 2275 (ALQUI SE).
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Additionally, it nust be noted that the findings of the
Adm ni strative Law Judge need not be conpletely consistent with all
evidence in the record as |long as sufficient evidence exists to
reasonably justify the findings reached. Appeal Decision 2492

(RATH) ; Appeal Decision 2282 (LITTLEFIELD).

A review of the record reflects that there is sufficient basis in
fact for the Adm nistrative Law Judge to resolve any inconsi stencies
in the evidence. Mdreover, the Adm nistrative Law Judge has
sufficiently detailed his credibility determ nations (as required by
Appeal Decision 1285 (DONOVAN)). Decision and Order, Findings of
Fact 23-26.

Appel | ant asserts that it was inproper for the Adm nistrative Law
Judge to enploy tel ephonic testinony during the hearing because it
deprived the Appellant and the Adm nistrative Law Judge of the
opportunity to confront the witness and to observe the deneanor of the
Wi t ness.

Title 46 CF. R 5.535(f) specifically permts the Adm nistrative
Law Judge to utilize telephonic testinony. This procedure ensures
judicial econony and actually serves to aid a respondent by
facilitating testinony when it would otherw se be inpossible or
I nconvenient for the witness to travel because of |ong distances.
Appeal Decision 2492 (RATH); Appeal Decision 2476 (BLAKE); Appeal
Deci sion 2252 (BOYCE). In Appellant's case, the tel ephone
procedures used by the Investigating O ficer and the Adm nistrative
Law Judge adequately ensured the identity of the witness, permtted
adequat e cross-exam nati on under oath, and were governed by decorum
and sufficient formality. TR pp. 106-185.

Accordingly, the use of tel ephonic testinony was proper and in
full conpliance with governing regul ations.

Y

Appel | ant asserts that the Adm nistrative Law Judge erred in
failing to find the negligence of the operator of the MV MARI NE
| NLAND as the sole proximate cause of the collision. | do not agree.
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The record does not support Appellant's contention that the
operator of the MV MARI NE | NLAND was the sol e proxi mate cause of the
collision. On the contrary, the record established Appellant's
negligence as alleged in the charge and supporting specification.

In particular, the record reflects that Appellant, pushing a tow
of barges over 1,000 feet in length, at night, around a blind bend in
a restricted channel did not post a separate |ookout. Additionally,
the record illustrates that Appellant's vessel and tow was in an
overtaking position astern of the MV MARI NE | NLAND and tow.

Appellant failed to sound required whistle signals while negotiating a
blind bend. Additionally, Appellant attenpted to overtake the MV
MARI NE | NLAND after being requested by the MV MARI NE | NLAND to reduce
speed since she required nore tinme to pass under the bridge.

V

Appel | ant asserts that the Adm nistrative Law Judge erred in
adm tting evidence over Appellant's objection. Specifically,
Appel | ant contends that the Adm nistrative Law Judge erroneously
adm tted excerpts fromthe official |og book of the U S. Coast CGuard
Marine Safety O fice, Port Arthur, TX and Form CG 2692, Report of
Maritime Accident, Injury or Death, since these excerpts constituted
hearsay as defined in the Federal Rules of Evidence. Appell ant
contends that the Adm nistrative Law Judge permtted vari ous hearsay
statenments from w tnesses over Appellant's objections. Appellant also
asserts that error was conmtted in permtting a wiwtness testifying by
tel ephone to refresh his recollection with a witing w thout giving
Appel | ant the opportunity to inspect the witing.

| do not agree that prejudicial error was commtted in these
I nst ances.

It has been firmy established that strict adherence to the
Federal Rules of Evidence is not required in these proceedi ngs.

Hear say evi dence per se is not necessarily inadm ssible.
46 C.F.R 5.537; Appeal Decision 2183 (FAIRALL), dism ssed on

Coast @uard notion sub nom Commandant v. Fairall, NTSB Order EM
89 (1981); Appeal Decision 2432 (LEON), dism ssed on Coast Cuard

noti on sub nom Commandant v. Leon, NTSB Order EM 138 (1936);
Appeal Decision 2413 (KEYS). As long as the hearsay evidence is

relevant and material, it is generally adm ssible in admnistrative
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proceedi ngs. Hoska v. U S. Dept. of the Arny, 677 F.2d 131 (D.C.
Cir. 1982). Hearsay evidence nmay be used to support an ultimate
conclusion, as long as the findings are not solely based on hearsay.
Appeal Decision 2404 (McALLI STER)

The information in the Form CG 2692 was used to establish the
speed of the MV MARI NE | NLAND, however, there was al so support for
that finding in the testinony of the operator of the vessel. See, TR
pg. 1109.

Mor eover, it can be reasonably argued that adm ssion of these two
exhibits is permtted under Rule 803 of the Federal Rules of Evidence
as official records kept in the course of business by a governnental
agency. See, TR pg. 58. Accordingly, the adm ssion of the Coast
Guard | og and Form CG 2692 was proper.

Simlarly, the adm ssion of hearsay testinony over Appellant's
obj ection was proper. Even assum ng arguendo that it was an error to
admt these exhibits and testinony, such error would be consi dered
harm ess since under the Adm nistrative Procedure Act, the nere
adm ssion of hearsay evidence is not to be taken as prejudicial error.

See, Braniff Airways, Inc. v. CAB., 379 F.2d 453 (D.C. Gr.
1967); Federal Adm nistrative Procedure Sourcebook, 125 (1985).

Under this sanme basis of appeal, Appellant urges that it was an
error for the Admnistrative Law Judge to permt a witness testifying
tel ephonically to refresh his recollection froma note.

| do not find prejudicial error in the witness' use of a witing
to refresh his recollection during tel ephonic testinony. The wtness
only referred to a personal note to recall one factual point, the
identification nunber of a barge. No other information or data was
recited. TR pg. 124. \Wiile Appellant was not able to visually review
this witing, he certainly had every opportunity to cross-exam ne the
wtness as to its content and form TR pg. 125. The fact that the
note was not nmade part of the record is not prejudicial error
consi dering the substance and nature of the information adduced from
the witing. Wile technically a note used by the witness to refresh
his recollection is part of the record, its absence does not
constitute an om ssion of a substantial nature where the information
recited or referred to is relatively insignificant. Appeal Decision
2492 (RATH)
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\

Appel | ant asserts that the Adm nistrative Law Judge erred in
finding that Appellant had violated the "overtaking rule" in Rule 13
of the Inland Rules of the Road, 33 U.S.C. 2013 (Rule 13). | do not
agr ee.

Appel | ant argues that an overtaking situation never materialized
because the vessels were never within sight of each other.
Consequently, he asserts that Rule 13 is inapplicable.

There is sufficient evidence to find that an overtaking situation
exi sted and that Appellant violated Rule 13. The key elenents in this
rule are set forth in pertinent part in Rule 13 as foll ows:

(b) A vessel shall be deened to be overt aking
when com ng up with anot her vessel froma direc-
tion nore than 22.5 degrees abaft her beam

that is, in such a position with reference to
the vessel she is overtaking, that at night she
woul d be able to see only the sternlight of that
vessel but neither of her sidelights.

The testinony of the First Mate on board Appellant's vessel

(TR pgs. 208, 214, and 229-230) credibly establishes that Appellant's
vessel was within sight of the MV MARI NE | NLAND, could only view the
white sternlights of the MV MARI NE | NLAND and could not viewits
sidelights. The fact that the vessels were within sight of each other
prior to the collision is corroborated by the operator of the MV

MARI NE | NLAND and tow. TR pg. 121. Accordingly, the Adm nistrative
Law Judge's findings in this regard are well founded and will not be
di st ur bed.

VI |

Appel | ant asserts that the Adm nistrative Law Judge erred in
finding that Appellant violated Rule 34 of the Inland Navigation
Rules, 33 U S.C. 2034 (Rule 34(e)) by failing to sound whistle
signals while transiting a blind bend. Appellant urges that he
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utilized his radiotel ephone in the place of whistle signals as
permtted by Rule 34(h). | do not agree.

By the plain | anguage of Rule 34(e), it is mandatory to sound one
prol onged whi stle blast when nearing a " bend or an area of a
channel or fairway where other vessels nay be obscured by an
I nterveni ng obstruction. “ There is no provision in the Navigation
Rules to utilize radi otel ephone communi cations in place of a whistle
signal at a blind bend.

Moreover, it is noteworthy that Rule 34(h) applies only to a
nmeeting, crossing or overtaking situation. Accordingly, Appellant's
Interpretation and application of Rule 34(h) to the blind bend
situation is incorrect.

The record reflects that the bend which Appellant's vessel
negoti ated near the confluence of the Sabi ne-Neches Canal (G CW and
Port Arthur Canal, northeast of the West Port Arthur Bridge, was
essentially a blind bend based on the topography of the area and the
exi stence of several oil tanks on the right descendi ng bank of the
Sabi ne- Neches Canal. TR p. 273, Respondent Exhibit C. Rule 34(e)
applied to this situation, and Appellant, as operator of the MV
VANPORT was required to sound a prol onged blast on the vessel's
whi stl e when nearing this area.

VI

Appel | ant asserts that the Adm nistrative Law Judge erred in
finding that Appellant failed to maintain a proper |ookout and urges
that there is no requirenent to post a separate | ookout. | do not
agr ee.

The specific facts and circunstances of each situation determ ne
If a separate, dedicated |ookout is required. The Admnistrative Law
Judge is in the best position to determ ne whether the circunstances
of the case permt the helmsnman to serve as a proper | ookout.
Appeal Decision 2422 (WATSON) ; Appeal Decision 2474 (CARM ENKE) .
The size of the vessel and its tow and the opportunity of the operator
to have an unfettered view nust be taken into consideration.

Ant hony v. International Paper Co., 289 F.2d 574 (4th G r. 1961).
An operator serving as helnsman on a tug and tow with restricted
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visibility ahead is not a proper |ookout. Appeal Decision 2482

(WATSON). See also, S. Rep. No. 979, 96th Cong., 2nd Sess. 7-8
(1980), reprinted in 1980 U S. CODE CONG & ADM N NEWS 7068, 7075.

Considering the length of the tow, the fact that it was night,
the proximty of other vessel traffic and a 90 degree blind bend in
the GQCW | believe the Adm nistrative Law Judge's finding to be
reasonabl e and supported by reliable, probative and substanti al
evi dence.

I X

Al t hough not raised by Appellant, it is noted that charge | and
Its supporting specification is nmultiplicious with charge |1
specification 3 for the purpose of determning a sanction. The charge
of negligence is based upon Appellant's failure to adequately contr ol
his vessel and tow. Charge Il, specification 3 is based upon
Appellant's failure to proceed at a safe speed as required by statute.
Wil e the charges and specifications enanate fromessentially the sane
course of conduct, they are conposed of different elenents. Appeal
Deci sion 2496 (McGRATH). The exigencies of proof nmay require

multiplicious or alternative charging in a particular case. See,
Appeal Decision 2491 (BETHEL).

Accordingly, the charges will stand for findings purposes but are
considered nultiplicious for the awardi ng of a sanction. However,
havi ng reassessed the sanction, |I find that the suspension of

Appel lant's Merchant Mariner's License and Docunent for two nonths
remtted on nine nonths probation is neither unfair nor
di sproportionate for the charges and specifications found proved.

CONCLUSI ON

The findings of the Adm nistrative Law Judge are supported by
substantial evidence of a reliable and probative nature. The hearing
was conducted in accordance with the requirenments of applicable | aw
and regqgul ati ons.

ORDER
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Appea No. 2503 - Billy Ray MOULDSVv. US - 20 August, 1990.

The order of the Adm nistrative Law Judge, dated on 14 February
1990, at Houston, Texas is AFFI RVED.

MARTI N H DANI ELL
Vice Admral, U S. Coast Quard
Vi ce Commandant

Si gned at Washington, D.C., this 20th day of August 1990.

5. EVI DENCE
5. 160 Wi ght
Wei ght of testinony determ ned by ALJ
WIl 1l not be disturbed unless inherently incredible
5.115 Testi nony

conflicting, to be weighed by ALJ

12. ADM NI STRATI VE LAW JUDGES

12. 50 Fi ndi ngs

W11 be upheld unless evidence inherently incredible

Cl TATI ONS

Appeal Decisions cited: 2458 (CGERMAN), 2008 (GOODW N), 2089
(STEWART), 2119 (SM TH), 2222 (FI OCCA), 2207 (CLARK), 2390 (PURSER),
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2356 (FOSTER), 2344 (KOHAJDA), 2340 (JAFFE), 2333 (AYALA), 2302
(FRAPPI ER), 2427 (JEFFRIES), 2490 (PALMER), 2376 (FRANK), 2400
(WDMAN), 2463 (DAVI S)

NTSB Cases Cited: None

Federal Cases Cited: Gover v. U S, 200 . d. 337 (C.
a. 1973)

Statutes & Regulations Cited: 46 USC 7702, 46 CFR
5.701(b)(1); 46 CFR 5.519(a) (1)

*xx*xx  END OF DECI SI ON NO. 2503 ****x*
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