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UNI TED STATES OF AMERI CA

DEPARTMVENT OF TRANSPORTATI ON

UNI TED STATES CQOAST GUARD

UNI TED STATES OF AMERI CA :
UNI TED STATES COAST GUARD : DECI SI ON OF THE

VI CE COMVANDANT
VS.

MERCHANT MARI NER' S LI CENSE : NO. 2548
NO. 645588 :
| ssued to: M chael J. Sweeney,

Appel | ant

A petition for stay of the effect of Vice Conmandant
Deci si on on Appeal 2546 has been taken pursuant to 46
C.F.R 5.715.

BACKGROUND

By an order dated 21 June 1991, an Adm nistrative Law Judge
of the United States Coast Guard at Al aneda, California suspended
Appel l ant's License and Merchant Mariner's Docunent outright for
six nmonths with six additional nonths suspension remtted on
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t wel ve nont hs probation, upon finding proved the charge of use of
dangerous drugs. The single specification supporting the charge
al l eged that, on or about 27 Decenber 1990, Appellant wongfully
used marijuana as evidenced by a urine specinmen collected on that
date pursuant to a drug test programrequired by his enployer,
San Franci sco Bar Pilot Association.

The Adm nistrative Law Judge's final order suspending all
| i censes and docunents issued to Appellant was entered on 21 June
1991. Service of the Decision and Order was nmade on 28 June
1991. Appellant filed a notice of appeal on 2 July 1991. On 3
July 1991, the Adm nistrative Law Judge granted Appellant's
witten request for a tenporary license in accordance with 46
C.F.R 5.707. Appellant subsequently perfected his appeal by
filing an appellate brief on 1 August 1991. On 3 January 1992,
the tenporary license was reissued with the Commandant's
aut hori zation. On 18 February 1992, without deciding the nerits
of Appellant's appeal, Decision on Appeal 2535
remanded the case back to the Adm nistrative Law Judge, and
directed himto reopen the hearing for the reasons di scussed
therein. (Decision on Appeal 2535 at 9).

In accordance with the terns of the |license, and pursuant to
46 C.F.R 5.707(d), the issuance of Decision on Appeal
2535 voi ded Appellant's tenporary
| icense. Appellant then filed an interlocutory appeal wth the
Nati onal Transportation Safety Board (NTSB). On 11 May 1992, the
NTSB reversed Deci sion on Appeal 2535.
In Vice Commandant v. Sweeney, NTSB Order EM 165
(1992), the Board directed the return of Appellant's tenporary
| icense to himand that the nerits of his appeal be addressed.

On 30 June 1992, | issued Decision on Appeal
2546, affirmng the Admnistrative Law

Judge's Decision and Oder. This action again voided Appellant's
tenporary license. On 7 August 1992, Appellant tinely filed a
noti ce of appeal of Decision on Appeal 2546 with the NTSB.

In accordance with 46 C.F. R 5.715(b), Appellant's notice al so
requested the Commandant to i ssue another tenporary |license
pending the results of his second appeal to the NTSB. In

effect, Appellant requests a stay of Decision on Appeal

2546. Accordingly, this request will be
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treated as such and is properly before ne for review

Appear ance: John E. Droeger, Esq., Wrld Trade Center, Suite
261, San Francisco, CA 94111.

OPI NI ON

The issue in granting a tenporary |license is whether
Appel l ant's service would be conpatible with safety at sea. 46
CFR 5 707(c); 46 CF.R 5.707(a). In Decision on
Appeal 2440 (Lyons), a federal pil ot
was found to have operated a nerchant vessel while under the
I nfl uence of intoxicants. The Adm nistrative Law Judge (ALJ)
suspended his license for one year outright and then denied the
request for a tenporary license pending appeal. The Commandant
upheld the ALJ's denial of the tenporary |icense, because the
charge had been proven and because “Appellant's position as a
pilot entails enornous responsibilities for the safety of the
crew cargo and vessel." The NTSB reversed the decision of the
Commandant and held, that where the basis for denial of the
tenporary license is based solely on proof of the charge at the
adm ni strative hearing, "the Coast Guard nust do nore than state
that offense to justify the denial of a tenporary license."
Commandant v. Lyons, NTSB Order EM 141 (1987). In this
case, Appellant is also a federal pilot. The sole basis for
denial of his tenporary license is that he is a drug user, the
charge found proved at the hearing. Unless sone basis for denial
I s established, other than proof of the charge al one, Appellant
shoul d be issued a tenporary |icense.

For certain offenses, the regul ations establish a presunption
that the continued service of the Appellant is "not conpatible
with safety at sea" and a tenporary docunent or |icense nay be
deni ed on the basis of the proven charge alone. 46 C F. R
5.715(a). Use of dangerous drugs, however, is not one of the
I ncorporated offenses which rai ses such a presunption. Wthout
this regulatory presunption, denial of a tenporary license to a
mari ner whose |icense was not revoked for being a user
of dangerous drugs requires the Coast CGuard to establish
addi tional proof of inconpatibility, such as but not limted to,
evi dence that between the incident and the hearing, Appellant
engaged in conduct simlar to the subject of the original charge.
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Lyons, supra at 5. Evidence submtted in mtigation or
aggravation may al so be considered in the decision to grant or
deny the tenporary |icense. See Commandant v. Tonbari,

NTSB Order 150 (1989).

The Admi nistrative Law Judge's decision to issue a tenporary

| icense to Appellant here was determ ned in accordance with 46
C.F.R 5.707(c). The NTSB relied, in part, on that
determ nation when it directed ne to reissue Appellant's
tenporary license. As stated in the 11 May 1992 order, :

since the original tenporary authorization was issued under the
provisions of 46 C.F.R 5.707, appellant presumably had been
found qualified under that regulation for the issuance. Since no
ci rcunmstance warranting any new concl usi on about his fitness to
serve at sea has been identified, the sane regul ati on cannot now
|l ogically be cited as the basis for taking his tenporary
aut hority away. NTSB Order EM 165 at 4.

The Commandant uses the sane eval uati on standards as the ALJ
when determ ning whether to grant a request for a tenporary
| icense. In both cases, the grant or denial of a tenporary
| i cense is governed by the determ nation of whether Appellant's
service is "conpatible with the requirenents for safety at sea.”
As noted by the NTSB, it nust be presuned that the ALJ properly
found the Appellant qualified under this standard. The
Commandant ' s aut hori zation for reissuance of a tenporary |icense
on 3 January 1992, also weighs heavily in the determ nation here.
Most inportantly, there is no factual basis warranting a new and
different conclusion that Appellant is unfit to serve in his
| i censed capacity during the pendency of his appeal.

CONCLUSI ON

There is no regulatory presunption of inconpatibility with
the requirenents for safety at sea for a user of dangerous drugs
whose license is not revoked. There is no evidence of a change
In circunstances warranting a reversal of the Admnistrative Law
Judge's or Commandant's prior determ nations to i ssue a tenporary
| icense to Appellant. Denial of the tenporary |license based
solely on the charge found proved at the hearing would be
directly contrary to the holding in Lyons, supra.
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ORDER

Appel lant's petition for stay of the order of suspension, pending
his appeal to the National Transportation Safety Board, is
GRANTED.

[ 1S ROBERT T. NELSON

ROBERT T. NELSON
Vice Admral, U S. Coast Guard
Vi ce Commandant

Si gned at Washington, D.C., this 9th day of
Cct ober, 1992.

SWEENEY

Top
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