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UNI TED STATES OF AMERI CA

DEPARTMENT OF TRANSPORTATI ON

UNI TED STATES COAST GUARD

UNI TED STATES OF AMERI CA

UNI TED STATES COAST GUARD ) DECI SI ON OF THE
COMVANDANT
VS.
ON APPEAL

MERCHANT MARI NER S DOCUMENT
NO. ( REDACTED) © NO 2547

| ssued to: John R Picciolo

Thi s appeal has been taken in accordance with 46 U.S. C.
7702 and 46 C. F.R 5.701.

By an order dated 15 January 1992, an Administrative Law
Judge of the United States Coast Guard at Long Beach, California,
revoked Appellant's docunent upon finding proved a charge of
I nconpetence. The single specification supporting the charge
al l eged that Appellant, while serving as Abl e Seaman aboard SS
SEA- LAND HAWAI I, O N. 547288, under authority of his docunent,
was found not fit for duty due to uncontrolled di abetes, and
continued to suffer fromthe effects of diabetes.

The hearing was held at Long Beach, California, on 13
Novenber and 12 Decenber 1991. Appellant appeared personally and
was advised of his rights. He elected to represent hinself,
which he did for the remai nder of the hearing.

Appel I ant responded to the charge and specification by deni al
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as provided in 46 CF. R 5.527. The Investigating Oficer

I ntroduced five exhibits into evidence and two w t nesses
testified at his request. Appellant introduced a total of four
exhibits and the testinony of three w tnesses.

At the conclusion of the 12 Decenber 1991 hearing, the
Adm ni strative Law Judge verbally advi sed Appel |l ant that he was
finding the charge and specification proved and ordering
revocation of his docunent. The record is unclear, but the
Adm ni strative Law Judge stated an intention to issue a witten
order that same day. Appellant obtained counsel who filed a
noti ce of appeal on 7 January 1992. The Adm nistrative Law
Judge's witten final order revoking all docunments was, in fact,
I ssued on 15 January 1992, and was served on Appellant shortly
thereafter. Appellant's counsel received the transcript on about
24 March 1992, filed his conpleted brief on 14 May 1992. Under
t hese circunstances, this matter is properly before the
Commandant for review

Appearance: Martin L. Lindahl, Underwood, Gllis & Karcher,
44 West Flagler St., Mam, Florida, 33130.

FI NDI NGS OF FACT

At all tines relevant herein, Appellant was the holder of the
above-capti oned docunent issued to himby the United States Coast
Guard. Appel I ant has suffered since at |east 1989 from
di abetes wi thout insulin dependency. His nedical treatnent
extended to diet, exercise, and nedication intended to control
hi s bl ood sugar |evel at about 150 mlligrans per centineter.
Subsequent |y, Appellant's bl ood sugar |evel appears to have been
under erratic control until Novenber 1990, when Appell ant was
i ssued a union nedical fitness card.

On 12 June 1991, while serving as Abl e Seaman aboard SS SEA-
LAND HAWAI I, Appel |l ant presented hinself at St. Mary's Health
Center in San Francisco, California. He had exhausted his supply
of his diabetes nedication about a week previously and was
seeking a refill. St. Mary's obtained a bl ood sanple and
nmeasured his blood sugar level to be 335 mlligrans per
centinmeter. Using a threshold standard of about 200 m |l !ligrans
per centinmeter, he was found not fit for duty due to uncontrolled
di abet es.

On 19 June 1991, Appellant, who lives in the Los Angel es
area, was exam ned at the Anderson Medical G oup in San Pedro,
California. That clinic found himfit for duty with a bl ood
sugar neasurenent of 169 mlligrans per centineter. According to
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Appel I ant, he then served aboard the SS OVERSEAS NEW ORLEANS.

He was not seen again by any nedical care providers unti
commencing treatnment at the Imediate Medical Care Cinic in San
Pedro, California. On 4 Novenber 1991, his first visit there,
Appel  ant's bl ood sugar was not under control. It neasured 224
mlligrams per centineter. H s nedication dosage was quadrupl ed
and he was placed on a weekly nonitoring program On 10
Novenber, his blood sugar neasured 160 mlligrans per centineter
and showed i nproved control.

The hearing comenced on 13 Novenber 1991. Over the
I nvestigating O ficer's objection, the Adm nistrative Law Judge
deferred nmaki ng a decision and continued the hearing to obtain
i nformation on Appellant's condition derived fromthe nonitoring
program On 12 Decenber 1991, the nedical testinony was that
under the treatnment program subsequent to 4 Novenber, Appellant's
bl ood sugar had been checked four tinmes and was being
satisfactorily controlled. The reconmmendati on was t hat
Appel l ant' s bl ood sugar |evel should be checked on a nonthly
basis until the | evel was considered to be under good control
There is no evidence in the record when the nonthly nonitoring
coul d be suspended.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge revoki ng Appellant's docunent.
Appel | ant states several bases of appeal including that the
Adm ni strative Law Judge's decision was premature in |light of the
evidence. In view of ny disposition of this case, Appellant's
argunents will not be addressed seriatim

OGPl NI ON

| nconpet ence, including by reason of physical disability, is
the inability to performrequired duties. 46 CF.R 5.31. The
duties required are those which inhere in the license or docunent
at issue. Diabetes, in common with any nunber of physical
conditions, has the potential to render a mariner inconpetent.
However, sinply identifying a condition and its potenti al
debilitating effects does not prove physical inconpetence.
Furt hernore, the physical evaluation guidelines of Navigation and
| nspection G rcular 6-89, relied upon by the Admnistrative Law
Judge, do not establish absolute standards of physical
I nconpetence. There nust be evidence on the record that tends to
prove that the Appellant is unable to performthe required duties
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expected of a holder of a docunent. Appeal Decision
2280 ((ARNCLD)

The record reflects that Appellant was found not fit for duty
because of uncontrolled diabetes and renoved from SS SEA- LAND
HAWAI I on 12 June 1991. [I1.0O Exhibit

3-D]. This action was based solely on the el evated |evel of
hi s bl ood sugar when exam ned at the St. Mary's Health Center.
One week later, on 19 June 1991, he was found fit for duty.

[ Resp. Exhibit A-4]. Between then and the date of the initial
heari ng, 13 Novenber 1991, Appellant was alternately found to
have his diabetes controlled and uncontrolled. During this
period, the record is absent of any not fit for duty nedi cal
declaration. |Inmmediately prior to the continued hearing date, 12
Decenber 1991, he was found to have his blood sugar |evel under
satisfactory control. [TR of 12 Decenber 1991 at 14].

O dinarily, proof of inconpetence nust be based on sufficient

evi dence of an inconpetent act subsequent to any fit

for duty declaration. Appeal Decisions 2417

(YOUNG): 2280 (ARNOLD).

Just as Appellant did not dispute that his bl ood sugar |evel
had several tinmes been "uncontrolled", so the Investigating
Oficer did not dispute that the Appellant had been found fit for
duty. The Investigating Oficer nerely specul ated that Appell ant
woul d not have been found fit for duty on 19 June 1991 had the
Ander son Medical dinic known the bl ood sugar |evel recorded the
prior week by St. Mary's Health dinic.

Even if there was sufficient evidence to find that the 19
June 1991 fit for duty declaration was a nedical m stake, the
ultimate i ssue i s whether Appellant can performthe functions
expected of him Contrary to the Investigating Oficer's
argunents that Appellant was incapable of controlling his
di abetes at sea, the record offers only the single incident of 12
June 1991 to support that thesis. Wile clearly Appellant may
not have been as vigilant to the reginmen for controlling his
bl ood sugar | evel as he needed to be, the primary reason for his
el evat ed bl ood sugar was the exhaustion of his nedication supply
during the final days of the voyage. [1O Exhibit 4-J; TR of 13

Novenber 1991 at 35]. | note that Appellant's conduct and
ability were rated "Very Good" by the Master for the 35 days he
sailed. [1.0 Exhibit 3-C. | further note that even under the

uncontrol | ed bl ood sugar |evel episodes of 12 June and 4 Novenber
1991, he apparently suffered neither diarrhea, |oss of strength,
bl urred vision, nor a diabetic coma which the nedical testinony
In this case identified as the primary risks for an uncontrolled
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di abetic at sea. [TR of 7 Decenber 1991 at 31, 32, and 38].
Furthernore, Appellant's current physician was satisfied with his
progress and control of the condition. [TR of 7 Decenber 1991 at
14] .

The Adm nistrative Law Judge is not bound by nedical findings
and opinions. The ultimate finding as to fitness is his al one.
Appeal Decisions 2191 (BOYKIN); 1720

(HOWELL) (aff'd 1 NTSB 2165); 1466

(SMTH). On the other hand, the Adm nistrative Law Judge's

di scretion cannot extend beyond the substantial evidence on the
record. In this case, the Adm nistrative Law Judge was clearly
correct in finding that Appellant's diabetic condition had been
poorly controlled in the past. However, the only reliable

evi dence of Appellant's prognosis for the future cane fromthe
testinony of the Inmmediate Medical Care Cinic doctors. [TR of
13 Novenber 1991 at 67-73 and TR of 12 Decenber 1991 at 12-17].
It is clear that the dosage | evel adjustnent had succeeded in
satisfactorily controlling Appellant's blood sugar |evel. G ven
this change, it could not be reasonably inferred that he would
return to a poorly controlled I evel should he return to sea.

Nonet hel ess, it remains a significant concern that
Appel lant's doctors testified that Appellant's blood sugar |evel
shoul d be nonitored on a nonthly basis. It is certainly possible
that the requirenents of such a nonitoring programwoul d not be
conplied with by Appellant should he return to sea. The record
Is deficient in whether Appellant's blood sugar |evel can be
controlled only through a periodic nonitoring programand, if
so, whether such a programis conpatible with avail abl e nedi ca
services at sea or ashore, whether such a programw || unduly
interfere with Appellant's ability to perform and to what extent
Appel l ant may pose a risk to fell ow crewnenbers and a ship at sea
should he not follow such a program These issues, as well as
others bearing on Appellant's ability to performthe duties
expected of a holder of a docunent, should be addressed on the
record. Since they were not, this matter will be renmanded for
further proceedi ngs.

CONCLUSI ON

The evidence of Appellant's diabetic condition and past
uncontrol | ed bl ood sugar levels is insufficient in light of his
satisfactory shi pboard performance and nodi fied nedical regine to
support a finding that Appellant is physically inconpetent to
performthe expected duties of the holder of a docunent. Whether
t he nedical program prescribed to nonitor Appellant's ability to
satisfactorily control his blood sugar |evel is conpatible with
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the aforesai d expected duties requires further findings.
ORDER

The deci sion and order of the Adm nistrative Law Judge dated
15 January 1992, is hereby REMANDED. The Adm nistrative Law
Judge is directed to REOPEN THE HEARI NG and permt the Appellant
and the Investigating Oficer to present evidence of Appellant's
nost recent nedical condition, prognosis, and inpact any nedi cal
nmonitoring programw ||l have on his ability to performthe
functions of his docunment.

[1Sl/ ROBERT T. NELSON
ROBERT T. NELSON Vice Admral, U S. Coast CGuard

Acti ng Commandant

Si gned at Washington, D.C., this 19th day of
August, 1992.

Top
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