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UNI TED STATES OF AMERI CA
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| ssued to: M chael J. SWEENEY

Thi s appeal has been taken in accordance with 46 U. S. C
7702 and 46 C.F. R 5.701.

By an order dated 21 June 1991, an Adm nistrative Law Judge
of the United States Coast Guard at Al aneda, California suspended
Appel l ant's License and Merchant Mariner's Docunent outright for
six nonths with six additional nonths suspension remtted on
twel ve nont hs probation, upon finding proved the charge of use of
dangerous drugs. The single specification supporting the charge
al l eged that, on or about 27 Decenber 1990, Appellant wongfully
used marijuana as evidenced in a drug test adm nistered and the
urine specinmen collected on that date.

The hearing was held at Al aneda, California on 31 January
1991 and on 12 and 13 March 1991. Appellant was represented by
prof essi onal counsel. Appellant entered a response denying the
charge and specification as provided in 46 C.F. R 5.527. The
| nvestigating Oficer introduced nine exhibits into evidence and
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I ntroduced the testinony of three w tnesses, two of whom
testified telephonically pursuant to 46 C.F. R 5.535(f).
Appel I ant i ntroduced 8 exhibits into evidence and introduced the
testinony of two witnesses. In addition, Appellant testified
under oath in his own behal f.

The Adm nistrative Law Judge's final order suspending al
| i censes and docunents issued to Appellant was entered on 21 June
1991. Service of the Decision and O der was nmade on 28 June
1991. Subsequently, Appellant filed a notice of appeal on 2 July
1991, perfecting his appeal by filing an appellate brief on 1
August 1991.

Foll ow ng a review of Appellant's appeal, on 18 February
1992, the Vice Commandant, in Appeal Decision 2535
( SVEEENEY) ,
remanded the case to the Admi nistrative Law Judge on the basis
that the Adm nistrative Law Judge had i ssued a sanction
i nconsistent with 46 U. S.C. 7704. The Vice Commandant did not
address Appel l ant's bases of appeal.

Appel | ant subsequently submtted an interlocutory appeal to
The National Transportation Safety Board (Board); the Board
reversi ng Appeal Decision 2535 ( SWEENEY)
in NTSB Order No. EM 165. The Board further ordered the Vice
Commandant to issue a decisionon the nerits of Appellant's
ori gi nal appeal.

Accordingly, this appeal is properly before the Vice
Commandant for review

Appear ance: John E. Droeger, Esqg., Wrld Trade Center, Suite
261, San Francisco, CA 94111.

FI NDI NGS OF FACT

At all relevant tinmes, Appellant was the hol der of the above
captioned License and Docunent issued by the U S. Coast Cuard.
Appel lant's license authorizes himto serve as a master of inland
steam or notor vessels of any gross tons; third mate, ocean steam
or notor vessels of any gross tons; first class pilotage, San
Franci sco Bay from sea to and between the Dunbarton Bridge,

St ockt on, and Sacranento, including all tributaries therein;
radar observer - unlimted.

Appel | ant has been enployed as a pilot for the San Francisco
Bar Pil ot Association (hereinafter "Association") for
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approximately six years and is comm ssioned by the State Board of
Pi |l ot Comm ssi oners.

On 27 Decenber 1990, Appellant appeared at St. Francis
Menorial Hospital Laboratory, San Francisco, California to submt
to a urinalysis, as required by the Association. The |aboratory
was designated as a collection site by the Association.

The urinalysis collection coordinator, M. Hamin, had
received three nonths orientation and had col | ected approxi mately
500 urine specinens for the program

Ms. Hamlin provided Appellant with a specinen collection
container, initiated the chain of custody form and docunentation
and instructed Appellant to enter a bathroom and provide a urine
speci nen. Appel |l ant conplied, producing the required urine
specinen. M. Hamin then affixed an identification |label with a
preprinted specinen identification nunber on the side of the
cont ai ner.

In Appellant's presence, Ms. Hamlin typed Appellant's
initials "MJS" onto the tanperproof seal, placing the seal over
the cap of the specinen container. The chain of custody form and
ot her docunentation were conpleted and verified by Appellant.
Appel I ant acknow edged that the speci nen container was sealed in
his presence with a tanperproof seal and that the information
provi ded on the Drug Testing Custody and Control Form and
speci nen contai ner was correct. This acknow edgnent is reflected
by Appellant's signature on the donor certification on the Drug
Testing Custody and Control Form

Subsequently, the urine specimen was placed in a shipping box
and given to a courier. The courier delivered the specinen to
the Nichols Institute Substance Abuse Testing Lab (N SAT),
certified by the National Institute on Drug Abuse (N DA), San
Di ego, California. Appellant's urine specinen tested positive
for the presence of nmarijuana netabolite in both the screening
and confirmation tests.

BASES OF APPEAL

Appel | ant asserts the foll ow ng bases of appeal fromthe
deci sion of the Adm nistrative Law Judge:

1. The laboratories involved in the collection and testing
of Appel lant's urine specinen failed to take m ni mum precauti ons
to ensure that an unadul terated speci nen was obtai ned and
i dentifi ed;
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2. The record fails to establish the m ni mrum professi onal
and regul atory requirenents of the personnel involved in the
coll ection and testing of Appellant's specinen;

3. The Admi nistrative Law Judge inproperly rejected
Appel | ant' s expl anation for his specinen's positive test result;

4. The Administrative Law Judge inproperly rejected
pol ygraph evi dence and inproperly all owed tel ephonic testinony;

5. The Administrative Law Judge's findings are either
unsupported or directly contrary to unrebutted evidence.

OPI NI ON
I

Appel | ant asserts that the specinen collection site violated
a nunber of applicable regulations and consequently failed to
mai ntain m ni num security precautions. Specifically, Appellant
asserts: (a) That the failure of Ms. Hamin, the specinen
collector, to obtain Appellant's witten initials on the specinen
| abel breached the regulations and constituted a fatal error; (b)
The collection site personnel were not properly trained to carry
out their duties; (c) The security at the collection site was
deficient, and; (d) The collection site breached requirenents set
by the N SAT | aboratory.

I concur with Appellant that the applicable guidelines state
that "[a]n individual whose urine was collected nust initial the
| abel on the specinen bottle for the purpose of certifying that
it is the specinen collected fromhimor her.” N DA URI NALYSI S
COLLECTI ON HANDBOOK FOR FEDERAL DRUG TESTI NG PROGRAMS at 17. In
the instant case, the specinen collector typed
Appellant's initials on the | abel rather than requiring Appell ant
to sign his initials.

While this technically constitutes a violation of the
gui del i nes, because of the substantial evidence in the record
corroborating the authenticity of the specinen, the error is not
fatal and will not vitiate an otherw se proper chain of custody.
Appeal Deci sions 2522 (JENKINS);

2537 (CHATHAM). Significantly,
the record reflects that the speci nmen container |abels utilized

contain a unique bar code and accessi on nunber whi ch corresponds
to the bar code and accessi on nunber on the Drug Testing Custody
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and Control Form nmaking tanpering at the collection site
virtually inpossible. [Respondent Exhibit E TR 48]. The record
further reflects that Appellant wtnessed the sealing of the
speci nen container, the application of the |abel containing the
uni que bar code and accession nunber. [TR 57-65].

Finally Appellant attested to the foregoing by signing his
name to the following certification on copy three of the Drug
Testing Custody and Control Form on 27 Decenber 1990:

DONOR CERTI FI CATION; | certify that | provided

ny urine specinmen to the collector; that the

speci men bottle was sealed with a tanper proof

seal in ny presence; and that the information
provided on this formand on the | abel affixed

to the specinmen bottle is correct. [I.O Exhibit 5].

Accordingly, notw thstanding the failure of Appellant to
affix his witten initials to the specinen container, the record
reflects that sufficient safeguards and procedures were enpl oyed
to ensure a proper chain of custody and an unadul terated
speci nen.

Appel | ant asserts inter alia that, contrary to
regul atory guidelines in 49 C.F. R 40.23(d), Ms. Hanmin, the
speci men col l ector, was not properly trained to carry out the
regul atory requirenents. | do not agree.

The record reflects that Ms. Hamin had received three nonths
of training/orientation when first hired. [TR 68-69].
Furt hernore, she had obtai ned substantial on-the-job experience,
havi ng col | ected approxi mately 500 speci nens prior to collecting
Appel l ant's specinen. [TR Vol 1, 33; Vol 2, 137]. Accordingly,
| find that the record effectively denpnstrates that Ms. Hanmlin
was sufficiently trained to neet the regulatory requirenents.

I concur with Appellant's assertion that he was not provided
with any standard witten instructions as the specinen donor.
The regul ations, 49 C.F.R 40.23(d)(2)(ii) provide that donor
personnel will be given witten instructions "setting forth their
responsibilities.” However, notw thstanding this technical
om ssion, the record reflects that the procedures were expl ai ned
to Appellant. [TR Vol 1, 130]. The specinen collection
procedures were discreet, orderly and in no way adversely
effected the chain of custody or integrity of the specinen
collected. [TR Vol 1, 56-67; 86-97].

Appel I ant al so asserts inter alia that a theft of
a purse occurred at the tinme when Appellant was providing his
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uri ne speci men. Appellant contends that this theft denonstrates
| ax security at the collection site. Appellant also urges that
the Adm nistrative Law Judge erred in not accepting Appellant's
proposed finding that the theft occurred during the tine that
Appel | ant was present.

The issue of whether a physical theft of a purse occurred
during Appellant's specinmen collection is nmerely peripheral to
the rel evant issue of the collection and security of Appellant's
urine specinmen. There is no evidence in the record indicating
that the alleged theft affected Appellant's urine specinen
collection or chain of custody in any manner what soever.

Appel lant's assertion that the alleged theft reflects |ax
security regarding the urine specinens is purely specul ative and
I nconcl usi ve.

Additionally, | find no error in the Admnistrative Law
Judge's rejection of Appellant's proposed finding that the
al | eged purse theft occurred while Appellant was present at the
collection site. The evidence on this issue is conflicting. The
police report, Respondent Exhibit A, supports Appellant's
contention. However, the testinony of the specinen collector,
Ms. Hamlin, clearly disputes that evidence. [Vol 1, TR 82].

The Admi nistrative Law Judge is the final arbiter in
determning the weight to be attributed to particul ar evi dence
and in cases where evidence conflicts. H's determ nations wl|l
not be reversed or nodified unless they are not supported by the
record and are inherently incredible. Appeal Decisions
2183 (FAIRALL), aff'd.
sub nom Hayes v. Fairall, NISB Order No. EM 89 (1981);

2116 (BAGGETT); 2282 (LI TTLEFI ELD);

2386 (LOUVI ERE); 2302( FRAPPIER)
2492 (RATH); 2506 (SYLVERSTEN):
2522 (JENKI NS) .

Additionally, it is noted that findings of the Adm nistrative Law
Judge need not be conpletely consistent with all evidence in the
record as long as sufficient evidence exists to reasonably
justify the findings reached. Appeal Decisions

2492 (RATH);

2503 (MOULDS)

In the instant case, | find that sufficient evidence exists
in the record to support the decision of the Adm nistrative Law
Judge to reject Appellant's proposed finding.

Finally, Appellant asserts, inter alia, that the
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collection site violated a NI SAT requirenent that the specinen
donor be permitted to select his/her own specinen kit, including
t he speci men cont ai ner.

I concur with this assertion, however, as with those m nor
technical errors previously discussed herein, the record fails to
denonstrate that this oversight affected the integrity of
Appel lant's specinen in any manner. On the contrary, the record
clearly reflects that the specinen kit was sealed in a protective
cel | ophane envel ope and was opened in Appellant's presence. [TR
Vol 1, 57-59, 90, Vol 2, 130]. No additional security could have
been gai ned even if Appellant woul d have personally selected a
seal ed specinen kit and opened it hinself. Accordingly, this
assertion is wthout nerit.

Appel | ant asserts that the Governnent failed to prove the
qualifications of the Medical Review Oficer and N SAT | aboratory
personnel at the hearing. Appellant asserts that this om ssion
constitutes error. | do not agree.

Absent any chal |l enge or objection raised by Appellant, there
is a presunption of regularity of the procedures utilized by the
NI DA approved testing facility once a docunented chain of custody
of the specinen and docunented verification of the test results
are admtted into evidence. Concomtantly, unless challenged and
di sproven by Appellant, there is a presunption that those
per sonnel enpl oyed by the NI DA approved testing facility (N SAT
in the case herein) are qualified unless Appellant challenges the
qualifications of such personnel at the hearing.

In the instant case, Appellant raised no objection(s) or
chal l enges to the qualifications of any of the personnel involved
in the collection or testing of Appellant's urine specinen.

See, Decision & Order, Rulings 24-26, at 48. It is

wel | established that, absent clear error, in order to preserve
such an issue on appeal, Appellant was required to raise an
objection at the hearing. 46 CF.R 5.701(b)(1); Appeal
Deci si ons 2458 ( GERVAN);

2376 (FRANK);

2400 (W DVAN) ;

2384 (WLLI AVS);

2463 (DAVI ) ;

2504 (GRACE);

2524 (TAYLOR).
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Accordingly, having failed to challenge the qualifications
of t he personnel at the hearing, | find that Appellant's assertion
IS inproperly raised on appeal.

Appel | ant asserts that the Administrative Law Judge erred in
not accepting Appellant's theory of accidental ingestion of
marijuana. He urges that his contention that he unknow ngly
consuned marijuana-|aced brownies at a party overcane the
presunption of drug use. | do not agree.

The Adm nistrative Law Judge wei ghed the testinony of
Appel l ant, his expert witness and the Governnent's w tness
regarding the plausibility of accidental marijuana ingestion as
wel | as the possible effect of such ingestion upon a subsequent
urinalysis. The Adm nistrative Law Judge found that the evidence
denonstrated that if Appellant had in fact ingested such
browni es, he did so know ngly.

As stated in Qpinion Il, supra, such evidentiary
determ nations are within the exclusive province of the
Adm ni strative Law Judge. It is his duty to consider all factua

evi dence and nmake appropriate findings and orders. M review of
the record reflects that the finding of the Adm nistrative Law
Judge on this issue is reasonable, factually supported and not

I nherently incredible. Accordingly, the Admnistrative Law
Judge's determ nation not to accept the | aced browni e defense
will not be disturbed.

IV

Appel | ant asserts that the Adm nistrative Law Judge
i mproperly rejected pol ygraph evidence offered by Appellant. |
do not agree.

The Admi nistrative Law Judge did admt pol ygraph evi dence
submtted by Appellant at the hearing. [TR, Vol 1, 153-155].
The Adm nistrative Law Judge was subsequently free to attribute
appropriate weight to such evidence, considering the status and
reliability of polygraph evidence in judicial proceedings in

general. The record indicates no abuse of discretion by the
Admi ni strative Law Judge in weighing and considering this evidence.
Accordingly, | find Appellant's assertion wthout nerit.

Appel | ant al so asserts inter alia that the
Adm ni strative Law Judge inproperly permtted the use of
tel ephonic testinony in the proceedings. | do not agree.
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It is firmMy established by regulation and precedent that
tel ephonic testinony is fully acceptable in these proceedi ngs.
Title 46 CF. R 5.535(f); Appeal Decision 2476 (BLAKE), aff.

sub nom Yost v. Blake, NTSB Order No. EM 156 (1989), aff. sub nom

Bl ake v. Departnent of Transportation, NTSB, No. 90-
70013 (9th Cr. C A 1991). Accordingly, Appellant's assertion
of error is without merit.

Vv

Appel | ant asserts that the Admi nistrative Law Judge erred in
his rulings to the Governnment's proposed findings regarding the
tests conducted on Appellant's urine specinen. (Decision &
Order, Rulings 35-53 to Governnent's proposed findings at 28-33).

Specifically, Appellant contends that the Governnent did not
call any of the personnel who conducted the tests and that the
Adm ni strative Law Judge prohibited Appellant fromcalling these
W tnesses. | do not agree.

While the | ab personnel did not testify, the director of the
| aboratory, M. Callies, did testify extensively by tel ephone.
[ TR Vol 2, 12-115]. Through his testinmony, M. Callies
succinctly explained the chain of custody and test procedures as
well as clarifying other issues.

Contrary to Appellant's contention, the Adm nistrative Law
Judge did not prohibit Appellant fromcalling the | ab personnel
as witnesses. In fact, the Adm nistrative Law Judge clearly
advi sed Appel |l ant and his counsel that they could call any
witness if they so wwshed. [TR Vol 2, 27]. Moreover, the
Adm ni strative Law Judge advi sed Appellant that, at the proper
tinme, he could request a continuance to call necessary w tnesses.
[ TR Vol 2, 28].

Based on the foregoing, | find Appellant's assertions w thout
merit.

Vi
Appel | ant asserts that the conpelled collection of urine for
drug testing is an illegal "search and seizure", within the
protection of the Fourth Amendnent to the U S. Constitution.
Appel l ant raises this issue inappropriately in this forum

The purpose of these proceedings is renedial in nature and
i ntended to maintain standards for conpetence and conduct
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essential to the pronotion of safety at sea. Title 46 U S. C
57701; 46 CF.R 5.5. The urinalysis collection and testing
prograns are conducted in accordance with regul ati ons pronul gated
I n accordance with the Adm nistrative Procedure Act (5 U S.C

552 et seq.) set forth in 46 CF. R Part 5.

Those regul ations specifically detail the authority of the

Adm ni strative Law Judge at the hearing | evel and the Comrandant
at the appellate |evel.

That which Appellant requests is clearly beyond the purview
and authority of Suspension and Revocati on Proceedi ngs. Neither
the Adm nistrative Law Judge nor the Conmandant are vested with
authority to decide constitutional issues; that is exclusively
within the purview of the federal courts.

VI |

This case was previously remanded to the Administrative Law
Judge in Appeal Decision 2535
(SVEEENEY) on the basis that the Adm nistrative Law
Judge failed to conply with 46 U S.C. 7704 by not issuing a
sanction of revocation for proven drug use. |In
SWEENEY, supra, the Vice Conmandant defi ned
"cure" for the purposes of 46 U S.C. 7704. See,
SVEENEY, 7-9.

Not wi t hst andi ng the Board's reversal of SWEENEY,
supra in NTSB Order No. EM 1650, the definition of
"cure" stated in that Appeal Decision is not vitiated and wl|
remain in effect for future cases. The Board' s decision, while
prohi biting the application of the definition of "cure"
retroactively to Appellant, specifically did not
prohi bit the prospective application of the definition
to future cases.

W intimate no view on the validity of
the Vice Commandant's proposed definition
of cure under the statute in other cases,
and we fully recognize that rul emaki ng through
adj udi cation is an acceptable nethod of interpreting
| egi sl ati on.

EM 165, supra, footnote 10 at 5.

It is anticipated that future anmendnents to 46 C.F. R Part 5

will further refine the issue of "cure". However, until such
time, the definition of "cure" stated in SVWEENEY,

supra will remain in effect for all future drug rel ated
cases.
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CONCLUSI ON

The findings of the Adm nistrative Law Judge are supported by
substantial evidence of a reliable and probative nature. The
heari ng was conducted in accordance with the requirenents of
applicabl e | aw and regul ati ons.

ORDER

The deci sion and order of the Adm nistrative Law Judge dated
21 June 1991, is hereby AFFI RVED

[/S/I/] R T. NELSON
ROBERT T. NELSON Vice Admral, U S. Coast @uard
Vi ce Commandant

Si gned at Washington, D.C., this day
of 30 June , 1992.

Top
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