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UNI TED STATES OF AMERI CA
DEPARTMENT OF TRANSPORTATI ON

UNI TED STATES COAST GUARD

UNI TED STATES OF AMERI CA :
UNI TED STATES COAST GUARD ) DECI SI ON OF THE

VI CE COVIVANDANT
VS.
ON APPEAL
Mer chant WMariner's Docunent :
Nunber ( REDACTED) : NO. 2543

| ssued to: WIIlie Randall SHORT

Thi s appeal has been taken in accordance with 46 U S.C. 7702
and 46 C.F.R 5.701.

By an order dated 17 Decenber 1991, an Adm nistrative Law
Judge of the United States Coast Guard at Houston, Texas,
suspended Appel |l ant's seaman's docunent upon finding proved a
charge of negligence. The charge was supported by a single
specification, alleging that, on or about 22 July 1991, Appell ant
was negligent in performing his duties as tankerman by failing to
cl ose the cargo punp bl eed valve of the tank barge STCO 217,
resulting in a spill of approximately five gallons of #2 diesel
oil into the Houston Ship Channel.

The hearing was held at Houston, Texas on 20 Novenber 1991.

Appel | ant appeared at the hearing with professional counsel by
whom he was represented throughout the proceedings.
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Appel I ant responded to the charge and specification by not
contesting, as provided in 46 CF. R 5.527. The Investigating
O ficer introduced 5 exhibits into evidence. Appellant testified
on his own behal f, called one other wi tness, and introduced two
docunent s.

The Adm nistrative Law Judge's final order suspendi ng
Appel l ant's seaman's docunent for one nonth on 6 nonths
probation was entered on 17 Decenber 1991, and appears to have
been served on Appellant's counsel on 6 February 1992. Appel | ant
filed a notice of appeal on 30 Decenber 1991, and filed his
conpleted brief on 7 April 1992. Prima facie, therefore, the
appeal was not perfected within the filing requirenents of 46
CF.R 5. .703. However, the record does not show
acknow edgenent from Appel lant's counsel of the date he received
the transcript. Ganting Appellant the benefit of the doubt,
this matter is properly before the Commandant for review

Appearance: F. WIIliam Mahl ey, Attorney for Appellant,
Giggs & Harrison, 1301 McKinney St., Suite 3200, Houston, Texas,
77010- 3033.

FI NDI NGS OF FACT

At all tinmes relevant herein, Appellant was the holder of the
above captioned docunent, issued to himby the United States
Coast CGuard. On 22 July 1991, Appellant was serving under the
authority of his docunent as Tankerman and person-i n-charge of
the tank barge STCO 217, O N. 533993.

Appel lant relieved the prior Tankerman to conplete the
| oading of #2 Diesel oil into the barge, which was berthed at the
GATX term nal in Pasadena, Texas. Appellant inspected the barge
and signed a Declaration of Inspection indicating his
satisfaction with the |loading condition. The bleed val ve on the
transfer punp was neither closed nor plugged when Appel | ant
assuned the duties of Tankerman. The barge had recently been in
a shipyard or cleaning facility, and apparently the bl eed val ve
was | eft open and unplugged, contrary to usual practice, when the
barge left the facility before the instant | oading. Neither the
t anker man whom Appel | ant relieved, nor Appellant hinself, checked
or noticed that the bleed val ve was open and unplugged until the
spill occurred.

After Appellant had been on duty for about 6 hours, shortly

bef ore noon, Appellant was topping off the nunber 4 tanks when a
hi ssing sound drew his attention to the punp's bleed val ve.

file://l/hgsms-lawdb/users/K nowledgeM anagementD...%20& %20R%202280%20-%202579/2543%20-%20SHORT .htm (2 of 4) [02/10/2011 9:06:47 AM]



Appea No. 2543 - Willie Randall SHORT v. US - 10 June, 1992.

When he deduced its cause he immedi ately shut down transfer
operations and took all avail able steps to clean up the
approximately 5 gallons which spilled fromthe bleed valve. Sone
of the spilled cargo flowed into the Houston ship channel.

BASI S OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge suspendi ng Appel lant's seaman's
docunent. Appellant sets forth the foll ow ng basis of appeal:

1. The Administrative Law Judge erred in inposing a penalty
nmore severe than the circunstances of the case warrant.

OPI NI ON

Appel I ant urges that the circunstances of the case should
conpel the Adm nistrative Law Judge to inpose a penalty |l ess than
a probationary one-nonth suspension, notw thstandi ng Appellant's
answer of No Contest and the guidelines of 46 CF. R 5.569 (d).
| do not agree.

The Adm nistrative Law Judge enjoys a wide discretion as to
the choice of an appropriate sanction. The order inposed is
exclusively wiwthin his discretion and will not be nodified on
appeal unless clearly excessive or abusive of discretion.

Appeal Decisions 2532 (ALLSWORTH);

2423 (WESSELS); 2414 (HOLLOWELL);
2391 (STUMES); 2379 (DRUM;
2378 (CALICCH O . The

Adm ni strative Law Judge is not bound by the table of average
orders. Appeal Decision 2173 (Pl ERCE)

affirned by NTSB Order EM 81.

The Adm nistrative Law Judge considered all the matters
raised at the hearing in his selection of an order. [Decision

and Order 12]. |In particular, the Adm nistrative Law Judge
considered mtigating factors and Appellant's unbl em shed pri or
record. 1d. The order inposed is nore |enient than

the Tabl e of Average Orders suggests. 46 CF. R 5.569 (table).
Any contention that the sanction is unduly harsh is w thout
merit. Appeal Decision 2257

( MALANAPHY), reversed on other grounds sub

nom GRACEY v. NALANAPHY, NTSB Order No. EM 97.

Hi s conclusions will not be overturned unless they are

wi t hout support in the record and inherently incredible; that is
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not the case here. Appeal Decisions 2424 ( CAVANAUG) ,
2423 (WESSELS), 2422 (G BBONS).

CONCLUSI ON

The findings of the Adm nistrative Law Judge are supported by
substanti al evidence of a reliable and probative nature. The
heari ng was conducted in accordance with the requirenents of
applicable | aw and regul ati ons.

ORDER

The deci sion and order of the Adm nistrative Law Judge dated
17 Decenber 1991, are hereby AFFI RVED

1151 ROBERT T. NELSON
ROBERT T. NELSON VI CE ADM RAL, U. S. COAST GUARD
VI CE COVIVANDANT

Si gned at Washington, D.C., this 10th
day of June, 1992.
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