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UNI TED STATES OF AMERI CA
DEPARTMENT OF TRANSPORTATI ON

UNI TED STATES COAST GUARD

UNI TED STATES OF AMERI CA ;
UNI TED STATES COAST GUARD ) DECI SI ON OF THE

COMVANDANT
V.
ON APPEAL

LI CENSE NO. 613702 and :
MERCHANT MARI NER' S DOCUNMENT - NO 2541
NO. ( REDACTED) :

| ssued to: George W RAYMOND
Thi s appeal has been taken in accordance with 46 U S. C
7702 and 46 C.F.R 5.701.

By an order dated 13 August 1991, an Adm nistrative Law
Judge of the United States Coast Guard revoked Appellant's
Li cense and Merchant Mariner's Docunent upon finding proved the
charge of use of dangerous drugs. The single specification
supporting the charge alleged that, on or about 18 June 1990,
Appel l ant wongfully used marijuana as evidenced in a urine
speci nen col |l ected on that date, which subsequently tested
positive for the presence of marijuana netabolite.

The hearing was held at Seattle, Washington on 29 and 30
Novenber 1990. Appell ant appeared at the hearing and was
represented by professional counsel. Appellant entered a
response of deny to the charge and specification as provided in
46 C.F.R 5.527. The Investigating Oficer introduced four
exhibits into evidence and two witnesses testified at his
request. Appellant introduced 16 exhibits into evidence and
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testified in his own behalf. Appellant also called six wtnesses
who testified in his defense.

The Adm ni strative Law Judge's final order revoking all
i censes and docunents issued to Appellant was entered on 13
August 1991, and was served on Appellant on 16 August 1991.
Appel lant filed his notice of appeal on 10 Septenber 1991, and
subsequently filed his appellate brief on 15 Novenber 1991, after
receiving a 30 day filing extension. Accordingly, this matter is
properly before the Commandant for review

Appearance: Thomas Gei sness, Esqg., John Merriam Esq.,
Mar ket Pl ace One, Suite 200, 2001 Western Avenue, Seattl e,
Washi ngt on, 98121-2114.

FI NDI NGS OF FACT

At all tinmes relevant herein, Appellant was the holder of the
above captioned License and Docunent, issued to himby the United
States Coast CGuard. Appellant's license authorized himto serve
as Second Assi stant Engi neer of notor vessels of any horsepower
and Third Assistant Engi neer of steam vessels of any horsepower
and was issued on 9 March 1988.

On 18 June 1990, pursuant to enploynent requirenents,
Appel  ant provided a urine specinen for drug testing at the
Vi rginia Mason Cccupational Medical dinic, Tukw | a, Washington
The speci nen col | ecti on supervi sor was Ms. Panel a Corey.

The col lection and chain of custody procedures required by 49
C.F.R 40.23 et seq. were substantially foll owed.
Appel l ant was not required to wash his hands before avoi ding
into the collection container, and the collection supervisor
failed to record the specinen tenperature. Additionally, Appellant
was handed a speci nmen contai ner by Ms. Corey rather than being
all owed to personally sel ect one.

Appel l ant' s speci mnen was packaged and sent to Nichols
Institute Substance Abuse Testing Laboratory (N SAT), a
| aboratory approved by the National Institute on Drug Abuse
(NIDA). The NI SAT test reflected a positive test result for the
presence of marijuana netabolite.

After receiving the test results, the Medical Review Oficer
(MRO), representing G eystone Health Sciences Corporation, Dr.
Kat suyama and M. George Ellis, Jr., President of G eystone spoke
wi th Appellant regarding the positive test results.
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Based on Appellant's denial of drug use, M. Ellis ordered a
second test perforned on Appellant's specinen by NISAT. This
second test also tested positive for the presence of nmarijuana
nmetabolite. In Septenber, 1990, at Appellant's request, N SAT
sent an aliquot of Appellant's specinmen to a testing |aboratory
of his choice - the Lab of Pathol ogy, Seattle, Wshington, also
NI DA certified. This third analysis also tested positive for the
presence of marijuana netabolite.

I n Novenber, 1990, after receiving the positive result of the
third test, Appellant requested yet another aliquot fromhis
original specinmen to performyet a fourth test for nicotine and
al cohol netabolite. N SAT did not send any further aliquots of
Appel lant's original specinen, responding that the reason for the
addi tional aliquot was not within the regul ations. Appel | ant
did not attenpt to obtain an additional aliquot by subpoena.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge revoking Appellant's |icense and
docunent. Appellant sets forth the foll ow ng bases of appeal:

1. The Admi nistrative Law Judge erred in not granting
Appel lant's notion to dismss follow ng the presentation of the
| nvestigating Oficer's evidence;

2. Appellant was deni ed due process when he was denied an
addi tional urine specinen fromthe MRO for testing to determ ne
if the specinmen could have cone from anot her individual;

3. The collection procedures utilized did not follow the
requi red gui delines and regul ations and did not ensure proper
chain of custody and accurate sanpling.

CPI NI ON

Appel | ant asserts that the Adm nistrative Law Judge erred in
denying Appellant's notion to dismss. Appellant urges that the
I nvestigating O ficer failed to neet the requisite burden of
proof to support the charge of drug use. [TR Vol I, at 86]. |
do not agree.

Appel | ant bases his assertion on the fact that Appellant did

not wash his hands prior to voiding into the speci nen contai ner,
did not choose his own test kit, and the coll ection supervisor

file://l/hgsms-lawdb/users/K nowledgeM anagement...& %620R%202280%20-%6202579/2541%20-%20RAY MOND.htm (3 of 7) [02/10/2011 9:06:40 AM]



Appea No. 2541 - George W. RAYMOND v. US- 9 June, 1992.

failed to record the urine tenperature. Accordingly, Appellant
contends that insufficient facts existed to neet the burden of
pr oof .

The proper standard of proof applicable in Suspension and
Revocation Proceedings is set forthin 46 CF. R 5.63, which
states that "findings nust be supported by and in accordance with
the reliable, probative, and substantial evidence."

See al so, Appeal Decisions 2477 (TOVBARI) ;

2474 (CARM ENKE); 2468 (LEW N)

I n Suspensi on and Revocation proceedi ngs, great deference is
given to the Adm nistrative Law Judge in evaluating and wei ghi ng
t he evidence. The Admi nistrative Law Judge's determ nations in
this regard will not be disturbed and will be upheld on appea
unl ess they are clearly erroneous, arbitrary and capricious, or
based on inherently incredi ble evidence. Appeal Decisions
2522 (JENKINS); 2492 (RATH);

2333 (ALAYA) .

In the instant case, the record supports the decision of the
Adm ni strative Law Judge's denial of Appellant's notion to
dism ss. The fact that Appellant did not wash his hands or did
not personally select his own urine specinen container does not
vitiate the testing procedures or the chain of custody.
Not wi t hstandi ng that these are technical infractions of the
regul ations set forth in 49 CF. R 40.23 et seq., substantial
conpliance with the required procedures was naintai ned.

As stated in Appeal Decision 2522
(JENKINS), the nere om ssion of handwashing is not a
vi ol ati on of due process. The purpose of the requirenment is not
to protect the individual, but to "ensure that the urine sanple
is not surreptitiously adulterated by the individual providing
the sanple.” JENKINS, supra, at 12; [TR Vol |, at 77].

Furthernore, the specinen container, even though not
personal |y sel ected by Appellant, was sealed in plastic and
opened by the collector in Appellant's presence. The container
was then i medi ately handed to Appellant. [TR Vol 1|, at 37].
Accordingly, the technical violation was harm ess error since the
integrity of the specinmen and the chain of custody were not
adversely affected.

Finally, even though the tenperature was not recorded on the
speci men container, the collector did specifically recall taking
the tenperature and testified that the tenperature was within the
permtted range. [TR Vol 1, at 34, 41]. As with the handwashi ng
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requi rement, the purpose of taking and recording the tenperature
of the specinmen is not to protect the individual providing the
speci men, but to ensure that the urine specinen has not been
adulterated by previously voided urine or by water.

The record further reflects that Appellant executed all of
the required certifications and that the chain of custody was
intact. [TR Vol |, at 40, 62; Vol Il, at 24].

Based on the foregoing, sufficient facts exist to neet the
requi red burden of proof. The Adm nistrative Law Judge's deni al
of Appellant's notion to dismss was neither arbitrary nor
capricious and is fully supported by the record.

Appel I ant asserts that his due process rights were viol ated
because he was denied further urine specinen aliquots for
testing, to determne if the urine was that of another
individual. | do not agree.

The record reflects that after the initial specinen tested
positive, the MRO ordered a retest, which also tested positive
for marijuana netabolite. Subsequently, at Appellant's request,
a third aliquot of his urine was sent to a NIDA Certified
| aboratory of his choice. The result of the third test was al so

positive for marijuana netabolite. [TR Vol |, at 102]. The
regul ations restrict the rel ease of speci nens except for reasons
approved in the regulation. [TR Vol I, at 84].

Specifically, 49 C. F.R 40.33(e) and 40.21(c) and (d)
restrict the tests and re-anal yses that nay be conducted of the
ori ginal specinen.

[Urine specinens coll ected under DOT
agency regul ations requiring conpliance
with this part may only be used to test

for controll ed substances designated or
approved for testing as described in this
section and shall not be used to conduct
any ot her analysis or test unless otherw se
specifically authorized by DOT agency
regulations. 49 C F.R 40.21(c)

[ T] his section does not prohibit procedures

reasonably incident to analysis of the spec-
I men for controlled substances (e.g. deter-
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m nation of pH or tests for specific gravity,
creatinine concentration or presence of
adulterants). 49 C F. R 40.21(d)

Appel lant's request for aliquots for retesting was granted
where the retesting was within the above-cited regul atory
guidelines (i.e., to determ ne the presence of controlled
substances). [TR Vol 11, at 22]. However, where Appell ant
sought an aliquot for the purpose of human typing, i.e.,
"narrowing] the identity of the donor of the urine sanple"

[ Respondent Exhibit D], the denial by the | aboratory conported
wi th regul ations. [Respondent Exhibit C].

It is also noted that Appellant did not attenpt to subpoena
the additional aliquot, pursuant to 46 U S.C. 7705.

| find that the MRO and NI SAT fully conplied with the letter
and spirit of the regul ations and gave Appellant every reasonabl e
access to his urine specinen in order to determ ne the presence
or absence of controlled substances.

Appel l ant asserts, inter alia, that the conduct of
t he specinen collector and the general collection procedures
exhibited a "definite laxness." | have reviewed the record in
detail and find that, notw thstandi ng m nor deviations fromthe
applicable regul ations, the testing procedures enployed in the
i nstant case substantially conplied with the regul ati ons.

Accordingly, the determ nation of the Adm nistrative Law
Judge will not be disturbed.

Appel l ant asserts that the collection procedures enpl oyed did
not follow the required regul ations, denying Appellant his right
to due process. | do not agree.

Appel lant, in essence, reiterates those issues contained in
his first basis of appeal, discussed, supra, in

OPINION I. Appellant urges that since the regulatory
infractions are multiple, they "invalidate the whole testing
procedure." | disagree.

Even where multiple, technical infractions of the regulations
occur, the testing procedure, as a whole, is not vitiated where
the infractions do not breach the chain of custody or violate the
specinmen's integrity. Appeal Decision 2537
(CHATHAM. In the instant case, as in CHATHAM
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the nultiple infractions do not adversely affect the specinen
integrity or chain of custody. They are nere technical oversights.
Appel l ant's due process rights were fully protected.

Accordingly, Appellant's assertion is without nerit.

CONCLUSI ON

The findings of the Adm nistrative Law Judge are supported by
substanti al evidence of a reliable and probative nature. The
heari ng was conducted in accordance with the requirenents of
applicable | aw and regul ati ons.

ORDER

The deci sion and order of the Adm nistrative Law Judge dated
13 August 1991, is hereby AFFI RVED.

(1S J. W KIME

J. W KI M
Admral, U S. Coast Quard
COMVANDANT

Si gned at Washington, D.C., this 9th day of June,
1992.

Top
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