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| ssued to: Ri chard Smal | wood

Appel | ant

Thi s appeal has been taken in accordance with 46 U S. C
7702 and 46 C.F.R 5.701.

By an order dated 19 June 1991, an Admi nistrative Law Judge
of the United States Coast Guard at New York, New York revoked
Appel  ant's Merchant Mariner's Docunent upon finding proved the
charge of the use of a dangerous drug. The single specification
supporting the charge all eged that, on or about 2 July 1990, in
the city of Brooklyn, New York, Appellant was tested and found to
be a user of a dangerous drug, nanely, marijuana. Appellant's
use of the drug was discovered through a pre-enpl oynent
urinalysis which reveal ed the presence of Tetrahydrocannabi nol
(THC), a marijuana netabolite.

The hearing was held at New York, New York, on 19 February
1991 and 4 March 1991. Appellant was represented by professional
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counsel . Appellant entered a response of deny to the charge and
specification as provided in 46 C F. R 5.527. The Investigating
O ficer introduced eight exhibits into evidence and three

W tnesses testified at his request. Appellant introduced three
exhibits into evidence and one witness testified on his behalf.
Appel l ant al so testified under oath on his own behal f.

The final order of the Adm nistrative Law Judge, revoking the
docunent issued to Appellant, was entered on 19 June 1991.

On 11 July 1991, the Appellant petitioned the Admi nistrative
Law Judge to reopen the hearing pursuant to 46 C.F. R 5.601.
The Admi ni strative Law Judge denied the petition of the Appell ant
on 29 July 1991

Appellant filed a tinely notice of appeal on 5 August 1991,
pursuant to 46 CF. R 5.703 and 46 CF. R 5.601(b). On 23
Sept enber 1991, Appellant requested an extension of the deadline
within which to file his brief, which the Commandant grant ed.
Appellant tinmely filed his brief with the Commandant on 3 Cctober
1991, perfecting his appeal pursuant to 46 CF. R 5.703(c).

On 10 January 1992, Appellant submtted an affidavit, dated 2
January 1992, to the Commandant in support of his appeal and
application to reopen his case. Appellant also submtted a
duplicate original affidavit dated 2 January 1992 to the
Adm ni strative Law Judge, which was then forwarded to the
Conmandant .

Appearance: Bernard Rol nick, Esg., Counsellor at Law, 299
Br oadway, New York, New York 10007.

FI NDI NGS OF FACT

1. At all tinmes relevant herein, Appellant was the hol der of
Merchant Mariner's Document Number [redacted], issued to him by
the United States Coast Cuard.

2. Appellant has been sailing on American flag vessels for
approxi mately twenty years, the last two or three years as a
qual i fi ed nenber of the engine departnment (QVED)

3. On 2 July 1990, Appellant appeared at the Seafarer's
International Union (SIU) dinic in Brooklyn, New York, to give a
speci men of his urine for preenpl oynent drug testing.

4. M. Rol and Darbonne was the urine specinmen collector for
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the SIUCIinic on 2 July 1990. M. Darbonne renenbered seeing
Appel lant at the clinic that day and identified himat the
heari ng of 19 February 1991.

5. M. Darbonne gave Appellant a fresh, unused and open
pl astic speci nmen bottle which he had taken from a preseal ed box
and uncapped in Appellant's presence. He directed Appellant to
an area behind a curtain and told himto place a specinen of his
urine in the bottle.

6. Appellant did not recall seeing M. Darbonne take the
speci men bottle froma preseal ed box or fromany box. He only
remenbers being given an open specinen bottle.

7. Appellant returned with the specinen bottle containing a
speci nen of his urine. He gave the bottle to M. Darbonne. M.
Dar bonne in Appellant's presence capped and seal ed the bottle
with a tanper-proof seal bearing the Departnent of Transportation
(DAT) ldentification Nunmber 008236.

8. After washing his hands Appellant signed the Mdical
Review O ficer part of the Drug Testing Custody and Control form
(DTCC) and initialed the specinen bottle's tanper-proof seal.

9. M. Darbonne properly packed the specinen bottle with
Appel lant's urine for delivery to the Nichols Institute, a
certified | aboratory in San Di ego, California.

10. Appellant signed and certified in step 3 of the DICC
formthat he had provided the urine specinmen contained in the
collection bottle identified with DOT identification nunber
008236 to the collector, which nunber is identical to the nunber
in block 1(a) of the DTCC form

11. On 3 July 1991, Nichols Institute, a certified
| aboratory, received Appellant's urine specinen.

12. Appellant's urine specinmen was chemcally tested at
Ni chols Institute's |aboratory and was found to test positive for
THC, a marijuana netabolite.

13. The N chols Institute forwarded its |aboratory report on
Appel lant's urinalysis to the G eystone Health Sci ences
Corporation at La Mesa, California, for nedical review officer
servi ces.

14. Geystone received Nichols Institute's |aboratory report
on Appellant's urinalysis along with the chain of custody
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docunentation. Appellant's file was assigned to Dr. Steven
Oppenhei m a nedi cal doctor.

15. Dr. Steven Qppenheim after a tel ephone interview wth
Appel l ant and an exami nation of his file, determ ned that
Appel lant's urine had tested positive for a marijuana netabolite.

16. On 11 July 1990, G eystone reported its nedical review
officer's determnation to the U. S. Coast Cuard.

17. A portion of Appellant's urine specinmen of 2 July 1990,
was sent by N chols Institute to the Roche Bi onedi cal
Laboratories, Inc., Raritan, New Jersey, a certified |aboratory
for drug testing.

18. On 14 February 1991, Roche Bionedical chemcally tested
Appel lant's urine specinen and found it tested positive for
mar i j uana.

19. A portion of Appellant's urine specinmen of 2 July 1990,
was sent by Roche Bi onedi cal to Joseph Bal ken, Ph.D., Huntington,
New York, a forensic toxicologist, for further drug testing at
Dr. Bal ken's laboratory. This was done at Appellant's request.

20. Dr. Balken determned fromhis testing of Appellant's
urine specinmen of 2 July 1990, that it tested positive for
mari j uana.

21. Appellant admts that he pleaded guilty to a charge of
possession of marijuana in 1981, before a New Jersey Court.

22. Appellant admts that he used marijuana from 1965- 1966
while in Vietnam

23. Appellant admts that he |lied about his previous use of
marijuana on prior seaman certificate applications.

BASES OF APPEAL

Appel | ant asserts the foll ow ng bases of appeal fromthe
deci sion of the Adm nistrative Law Judge:

1. The collection procedure required by 49 C F. R
40.23(b) (1) was violated by the SIU collection agent, thereby
tainting the entire testing procedure.

a. The Adm nistrative Law Judge's findings of fact with
respect to the collection procedure required by 49 C F. R
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40. 23(b) (1) were clearly erroneous.

2. The Administrative Law Judge's denial of Appellant's
petition to reopen the hearing to hear further testinony
regarding the collection procedure was error and an abuse of
di scretion.

3. The failure of the U S. Coast Guard to designate the
| ocation of the | aboratory used by Appellant's enployer for drug
urinalysis resulted in violation of Appellant's constitutional
rights of due process and confrontation of w tnesses agai nst him

a. The use by SIU of a laboratory in California to
conduct Appellant's urinalysis deprived Appellant of the ability
to conduct an independent investigation into the charge.

b. The use of tel ephonic testinony during the hearing
pursuant to 46 C.F. R 5.553(e) deprived Appellant of his right
to confront wi tnesses against him

4. The Investigating Oficer commtted prosecutorial
m sconduct by using adm ssions of uncharged m sconduct by the
Appel lant to prejudice the Adm nistrative Law Judge, and to
I ntimdate and confuse the Appellant.

CPI NI ON

Appel lant first contends that the SIU collection agent did
not follow the proper urine collection procedure as set out in 49
C.F.R 40.23(b)(1), thereby tainting the entire testing process.
| do not agree.

49 C.F.R 40.23(b)(1) provides in part that if urination is
made directly into a specinen bottle, "[t]he specinmen bottle
shall be ... unwapped in the enpl oyee's presence i mmedi ately
prior to its being provided." Appellant's specific contention is
that the specinen bottle was not unw apped in his presence.

Whet her the SIU coll ecti on agent unw apped the specinen bottle in
the presence of the Appellant is a question of fact.

Sitting as the trier of fact, the Adm nistrative Law Judge
has the discretion to find the ultimate facts pertaining to each
specification. Appeal Decision
(COLON). Findings need not be consistent with all
evidentiary material contained in the record so |long as
sufficient evidentiary material exists in the record to justify
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such a finding. Appeal Decisions 2282 (LITTLEFIELD) and
2395 (LAMBERT). There is

sufficient evidentiary material in the record to affirmthe
Adm ni strative Law Judge's findings concerning the collection
procedur e.

At the hearing of 19 February 1991, M. Darbonne testified on
direct exam nation that "I break off the seal and | open the box
and take this bottle to give to the person who cane in for the
drug screening."” Transcript (TR), 19 February 1991, at 20- 21.
This statenent was in reference to the procedure he used on 2
July 1990, when collecting the urine sanple in question fromthe
Appel lant. On cross exam nation concerning the sanme point, M.
Dar bonne stated that he unseal ed the box containing the specinen
bottle in front of the Appellant. 1d., at 47, 48.

The Appellant, in his direct testinony, testified that he did
not recall seeing M. Darbonne open the box containing the
speci nen bottle and unseal the bottle before giving it to him
Id., at 112. Appellant also testified that he did
recal | being handed an open specinen bottle by M. Darbonne, into
whi ch he provided a urine sanple. 1d., at 110.

On cross exam nation, Appellant admtted to |ying about prior
drug use on applications for his mariner's docunents.
Appel lant's application fornms were admtted into evidence for the
pur pose of inpeaching Appellant's testinony. I|d., at
124, 126.

Appel lant's testinony generally contradicted M. Darbonne's
testinony with respect to the opening of a seal ed specinen bottle
in the presence of the Appellant. It is not clear fromthe
record whet her Appellant did not recall M. Darbonne's actions
because Appel |l ant was not paying attention, or because M.

Dar bonne did not do that which he said he did. Appellant's
credibility was called into question on cross exam nati on.
Conversely, M. Darbonne's credibility was not i npeached.

Appel l ant al so offered the testinony of M. Mark Field. M.
Field testified that he was the next person in line after the
Appel  ant for pre-enploynent urinalysis on 2 July 1990.

Id., at 129. M. Field observed that M. Darbonne

opened a cardboard box, took out a specinen bottle and handed it
to him He did not see any type of plastic sealing around the
box that contained the specinen bottle. 1d., at 131-

133.

M. Field s testinony contradicted M. Darbonne's testinony
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to the extent that he did not observe any plastic wapping on the
box fromwhich M. Darbonne renoved the specinen bottle that he
gave to M. Field. WM. Darbonne had made statenents that he

al ways unseal s the specinen bottle in front of the individual
being tested. 1d., at 47. However, M. Fields

observation was for his own urinalysis, not the Appellant's drug
test. At best, this testinony shows that M. Darbonne may have
acted inconsistently with respect to M. Field s urinalysis as
conpared to Appellant's urinalysis.

The Admi ni strative Law Judge al so heard the testinony of M.
George Ellis, an expert on urinalysis. M. Ellis testified that
the collection process which Appellant went through did not, in
hi s opi nion, present any issue as to the validity of the
urinalysis result. 1d., at 103. M. Ellis based his
opi ni on upon the Appellant's prior statenent describing the
coll ection procedure. 1d.

Fromthe testinony of these witnesses, the Adm nistrative Law
Judge made a finding that M. Darbonne gave the Appellant a fresh
unused speci nen bottle which had been unsealed in Appellant's
presence. Decision and Order Finding of Fact No. 5, 19 June
1991. As previously stated, findings need not be consistent with
all evidentiary material contained in the record so |long as
sufficient evidentiary material exists in the record to justify
such a finding. Appeal Decisions 2282 (LITTLEFI ELD)

and 2395 (LAMBERT).

The Adm nistrative Law Judge's findings with respect to the
col l ection procedure are supported by sufficient evidence to
justify them It is true that there was testinony contradictory
to M. Darbonne's testinmony. However, Appellant's credibility,
and therefore, his contradictory testinony, was inpeached.

Because | concur with the Adm nistrative Law Judge's finding
that the collection procedure was proper, | will not address the
separate issue of whether an inproper collection procedure as
al l eged by the Appellant taints the entire urinalysis.

Appel | ant next contends that the Adm nistrative Law Judge's
denial of Appellant's petition to reopen the hearing to receive
further testinony regarding the collection procedure was error
and an abuse of discretion. Appellant based his petition to
reopen the hearing on the discovery of new evidence, described as
the testinony of M. Hugh S. Wods, who allegedly wi tnessed the
collection of Appellant's urine on 2 July 1990. Under 46 C F. R
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5.603(a)(iii), the petition to reopen a hearing based on newy
di scovered evidence nust contain "[a] statenent as to whether or
not this additional evidence was known to the petitioner at the
time of the hearing, and reasons why the petitioner, with due

di li gence, could not have di scovered such new evidence prior to
the conpletion of the hearing."

In his petition to reopen, Appellant properly asserted that
this evidence was not known to himuntil |ate June 1991, some
four nonths after the hearing. However, Appellant failed to
articul ate the reasons why, with due diligence, he could not have
di scovered this evidence prior to the conpletion of the hearing.
The reason Appellant gave for the failure to discover this
evi dence was that M. Wods was assigned to a sealift vessel that
was involved in Persian Gulf operations from 24 January 1991,
until his return to New York on 26 June 1991. Under the
ci rcunstances of this case, Appellant has not shown that he
exercised due diligence in trying to discover this evidence.

Appel  ant was served with a Notice of Hearing on 9 August
1990, sone 5 1/2 nonths before the hearing took place. Appellant
was aware that there was one other person besides M. Field
present at the SIU | aboratory on the day of his urinalysis. TR,
2 February 1991, at 111. This person is alleged to be M. Hugh
Wods.

As was pointed out in the Adm nistrative Law Judge's order of
29 July 1991, denying Appellant's petition to reopen the hearing,
this case was originally set for hearing on 16 Cctober 1990.
There were at | east seven extensions of tine granted by the
Adm ni strative Law Judge for the Appellant and his counsel to
prepare for the hearing, which conmenced on 19 February 1991.
Order of 29 July 1991, at 2. M. Hugh Wods was listed as a
witness in a letter from Appellant's counsel to the
Adm ni strative Law Judge dated 14 February 1991. Copies of M.
Wods' discharge certificates docunment that he was discharged in
Norfol k, VA on 15 February 1991, and subsequently shi pped out on
16 February1991, from Norfol k. Appellant nmade no nention of any
efforts on his part to contact M. Wods or his ship throughout
the entire period of time from9 August 1990 until 4 March 1991,
when the hearing was cl osed, despite anple tine to do so.

M. Wods returned to New York in |late June 1991, about a
week after the Adm nistrative Law Judge issued his Decision and
Order on the nerits of the case. It appears that it was not
until this tinme that Appellant or his counsel nade any genui ne
attenpt to evaluate M. Wods' testinony. Appellant has not
shown that he exercised due diligence with respect to discovering
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t hi s evi dence.

Evi dence offered in support of a petition to reopen a hearing
must al so be "new." The Adm nistrative Law Judge should deny a
petition to reopen a hearing "[u]nless the new evidence is shown
to have a direct, material, and noncunul ati ve beari ng upon the
| ssues presented ...OAppeal Decision 797
(WEINER). Prior to the Appellant taking an appeal to
t he Commandant, the Adm nistrative Law Judge nmay exercise his
sound | egal discretion with respect to reopening the hearing
after his decision has been announced. 1d. The
exerci se of such discretion by an Adm nistrative Law Judge w ||
not be interfered with unless there is a clear abuse of
di scretion. 1d.

The Adm ni strative Law Judge found that M. Wods' proposed
testinony was cunul ative to that of Appellant and M. Field.
Order of 29 July 1991, at 2. M. Wods' testinony was offered to
support Appellant's contention that M. Darbonne did not follow

proper collection procedures. 1d., at 1. M. Wods
woul d have testified that he saw M. Darbonne hand Appellant a
smal |, open, unsealed enpty bottle and that M. Darbonne

simlarly handed hi man open, unseal ed bottle in turn.

This testinony is plainly cunulative to both Appellant's

testinony and M. Field' s testinony. | agree with the
Adm ni strative Law Judge's finding that M. Wods' proposed
testinony was cunulative. It is essentially the sane as that of

the Appellant and M. Field.

As previously discussed, Appellant did not show due diligence
In pursuing this evidence, nor was the evidence shown to have a
direct, material and noncunul ative bearing on the issues
presented. This is what is required to be shown under 46 C F. R
5.603(a). The Administrative Law Judge considered the petition,
the answer of the Coast Guard to the petition and the record of
hearing. Oder of 29 July 1991, at 1. Accordingly, | find that
the Adm ni strative Law Judge did not abuse his discretion in
denying Appellant's petition to reopen the hearing.

Appel | ant next argues that the failure of the Coast Guard to
designate the | ocation of the |aboratory used by SIU for drug
urinalysis resulted in violation of Appellant's constitutional
right of due process and the right to confront w tnesses agai nst
him Specifically, Appellant contends; 1) that allowing the SIU
to choose a laboratory in California to conduct Appellant's
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urinal ysis deprived Appellant of the ability to conduct an

I ndependent investigation into the charge; and 2) that the use of
t el ephonic testinony during the hearing pursuant to 46 C. F.R
5.553(e) deprived Appellant of his right to confront w tnesses
agai nst him

The Coast Guard has statutory authority to ensure that
hol ders of nerchant mariner's docunents do not use illegal drugs.
46 U. S.C. 7503, 7704. The U.S. Suprene Court has upheld as
constitutional federally mandated drug testing of private sector
enpl oyees by their enployers when those enpl oyees participate in
an industry that is reqgqulated pervasively to ensure safety.
Ski nner v. Railway Labor Executives Ass'n, 109 S. C.
1402 (1989). | cannot agree with Appellant's assertion that the
Coast CGuard's requirenment of marine enployers and sponsori ng
organi zations to conduct preenploynent urinalysis of nmerchant
mariners is an inproper del egation of governnent al
responsibility.

The Coast CGuard requires that enployer drug testing prograns
of merchant mariners under 46 C.F.R 16 be in accordance with
49 C. F.R 40, the Departnent of Transportation (DOT) Wbrkpl ace
Drug Testing Procedures. The DOT Wirkplace Drug Testing
Procedures are based upon the Departnent of Health and Human
Services (DHHS) Mandatory Gui delines for Federal Wrkplace Drug
Testing Prograns, 53 Fed. Reg. 11970 (1988).

When formul ati ng guidelines for drug testing, the DHHS
contenpl ated that there would enmerge a pool of qualified
| aboratories to bid on contracts to provide drug testing
services. 53 Fed. Reg. 11976 (1988). The DOT regul ations al so
support the reasoning that the enployers would contract with DHHS
certified | aboratories. 49 C F.R 40.35. The rational e behind
this was to provide uniformy accurate testing at a conpetitive
price. 53 Fed. Reg. 11976 (1988). Any enpl oyee tested under
these regul ations may have access to records relating to that
test or the certification of the |aboratory conducting the test.
49 C. F.R 40.37, 46 C F.R 16. 380.

The Coast CGuard regul ations that mandate preenpl oynent drug
testing for nmerchant mariners do not require that the | aboratory
used by the enployer to conduct the urinalysis be |ocated in any
particul ar place, only that enployers conducting drug testing use
a | aboratory certified by DHHS. 46 C. F.R 16.340. G ven the
Appel lant's right under the regulations to access any rel evant
records concerning his urinalysis, | cannot find that allow ng
the SIUto use a laboratory in California violated Appellant's
due process rights. The justification for allowng the SIUto
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choose a | aboratory at that location is sound and rational,
especi ally when tested enpl oyees have a specific right to access
records of the test and the integrity of the testing process is
overseen by certification.

Al t hough not specifically stated in his appellate brief,
Appel l ant seens to indicate that the act of shipping his urine
specinen to a distant | aboratory violated his due process rights
because, in this case, there was sone difficulty in releasing the
specinmen fromthe California |aboratory to the | aboratories near
New York for independent testing at the bequest of Appellant. |
do not agree. The Adm nistrative Law Judge was fully aware of
Appel lant's efforts to retrieve the specinmen fromthe Nichols
Institute in California, and del ayed the hearing until the
I ndependent test was perfornmed. TR, 31 January 1991, at 4-6, 15-
18. The specinen was in fact tested by Appellant's experts.
Respondent's Exh. B. The only prejudice to the Appellant in this
I nstance was the fact that the specinen again tested positive for
THC.

I n suspension and revocation hearings, the taking of
tel ephonic testinony is consistent with the constitutional
concept of due process and is sufficient to protect the
legitimate interests of the Appellant. Appeal Decision
2476 (BLAKE); aff'd sub nom,
Commandant v. Bl ake, NTSB Order EM 156 (1989); aff'd
sub nom, Blake v. Dept. of Transportation, NTSB, No.
90- 70013 (9th Cir. 1991). Personal confrontation of the wtness
is not a right of the Appellant at suspension and revocation
heari ngs. Appeal Decision 2476
(BLAKE). 46 C.F.R 5.535(f) permts the
Adm ni strative Law Judge to take testinony by tel ephone. Such
procedures are designed to expedite the hearing when | ong
di stances nust be travelled by the prospective w tness.
Appeal Decision 2476 (BLAKE).

In this case, the witnesses that testified tel ephonically
agai nst Appellant were in California, while the hearing was in
New York. This was exactly the situation contenplated by the
regulation. Both M. Callies, the |aboratory director, and M.
Ellis, the nedical review officer were identified in the record
and not objected to by Appellant. TR 19 February 1991, at 68,
86. The tel ephone procedures enployed by the Investigating
O ficer and the Adm nistrative Law Judge credi bly ensured the
identity of the witnesses, permtted adequate questioning and
cross-exam nati on under oath and were governed by decorum and
sufficient formality normally used at in-person proceedi ngs. TR
19 February 1991, at 54-108. The tel ephone procedures used by
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the Investigating Oficer and the Adm nistrative Law Judge were
consonant with the provisions of 46 C.F. R 5.535(f). Therefore,
| do not find that Appellant's right to confront w tnesses

agai nst himwas in any way viol at ed.

V.

In his final basis for appeal, Appellant argues that the
Investigating O ficer commtted prosecutorial msconduct by using
adm ssi ons of uncharged m sconduct by the Appellant to prejudice
the Adm ni strative Law Judge, and to intim date and confuse the
Appellant. | see no basis for such a finding.

On direct exam nation, Appellant's own
counsel asked Appellant about his prior possession of
drugs, to which Appellant replied that he had been charged with
possession of marijuana sone years ago. TR 19 February 1991, at
109. The Adm nistrative Law Judge then asked the Appell ant
whet her he had been convicted of that charge, which Appell ant
denied. 1d., at 112. Counsel for Appellant then asked
the disposition of the charge, which Appellant said had been
dismssed. 1d., at 113. During this exchange, the
I nvestigating O ficer did not interject or coment to the
Adm ni strative Law Judge at all

The Investigating Oficer opened his cross-exam nation of
Appel I ant by further questioning Appellant concerning his
adm tted drug possession charge. Id., at 113. This
guestioning was well within the scope of the direct exam nation
of Appellant, and consistent with Federal Rule of Evidence 611.
The Investigating Oficer continued to question Appellant about
prior drug use w thout objection from opposing counsel or from
the Adm ni strative Law Judge. 1d., at 115-118.

| do not find that any of this questioning was inproper.
Questioning in these proceedings is not even limted by the

"scope of direct exam nation" limtation. Appeal Decision
2114 (HULTZ). The Adm nistrative Law
Judge is given a wide discretion as to how the hearing wll be

conducted and has a duty to bring out all relevant and nateri al
facts. Appeal Decisions 2321

(HARRI S), 2284 (BRAHN).

The adm ssions of prior drug use by the Appellant cannot be
considered to be the type not allowed in evidence by 46 C F. R
5.551. Appellant's adm ssions were originally elicited on
di rect exam nation by his own counsel. TR 19 February 1991, at
109, 112. Al further questioning was an expansi on upon those
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adm ssions, and was conducted in the presence of Appellant's
counsel. There were no adm ssions of Appellant testified to by
persons ot her than the Appellant.

| also find as proper the use by the Investigating Oficer of
Appel lant's prior applications for his mariner's docunent as
| npeachnent evidence. During his cross-exam nation of Appellant,
the Investigating Oficer realized that Appellant had not
reveal ed his prior use of marijuana on his docunent applications.
The Investigating Oficer then requested that the Adm nistrative
Law Judge allow himto take possession of the docunent
I medi ately. [d., at 118-121. The Adm nistrative Law
Judge did not allowthis, as this issue was beyond t he scope of
the charge. The Admi nistrative Law Judge properly limted the
use of the docunent applications as evidence of inpeachnent of
the wwtness. 1d., at 123-124.

There nust be a substantial show ng of personal bias to
disqualify a hearing officer. Roberts v. Mrton, 549
F.2d 158 (10th Gr., 1976), cert. denied, 434 U S 834
(1977). | see no such showing of bias on the part of the
Adm ni strative Law Judge. Hi s refusal to reopen the hearing was
based soundly on the facts and argunments presented to him See
section Il of this opinion. The Investigating Oficer's cross-
exam nation was within the scope of the direct questioning.
There was nothing inproper with the use of Appellant's adm ssions
and the docunents relevant to them for purposes of inpeaching
Appel lant's credibility. Accordingly, |I do not find any basis in
the record that the Investigating Oficer commtted prosecutorial
m sconduct or caused the Admi nistrative Law Judge to becone
bi ased agai nst the Appell ant.

CONCLUSI ON

The findings of the Adm nistrative Law Judge are supported by
substantial evidence of a reliable and probative nature. The
heari ng was conducted in accordance with the requirenents of
applicable | aw and regul ati ons.

ORDER

The decisions and orders of the Adm nistrative Law Judge
dated 19 June 1991 and 29 July 1991, are hereby AFFI RVED.

[1Sl] MARTI N H. DANI ELL
MARTI N H DANI ELL Vice Admral, U S. Coast Guard
Acti ng Commandant
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Si gned at Washington, D.C., this 12th day
of May , 1992.

Top
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