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| ssued to: Louie W

JACQUE

Thi s appeal has been taken in accordance with 46 U. S.C
7703 and 46 C.F.R 5.701.

By an order dated 9 May 1991, an Adm nistrative Law Judge of
the United States Coast CGuard at Al anmeda, California, revoked
Appel l ant's Merchant Mariner's License and Docunent upon finding
proved the charge and specification of violating 46 U S.C. 7704
by using a controlled substance, cocaine. The specification
found proved all eges that Appellant, while the hol der of the
above-captioned |icense and docunent, did, on or about 12 July
1990 have cocaine netabolite present in his body as reveal ed
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t hrough a drug screening test. Appellant submtted an answer of
deny to the charge and specification.

Appel l ant was fully advised by the Adm nistrative Law Judge
that if the charge were found proved, an order of revocation
woul d be required unl ess Appellant provided satisfactory evi dence
of cure. No evidence of cure was subm tted by Appell ant.
Accordingly, the Adm nistrative Law Judge found the charge and
specification proved and entered an order of revocation.

On 6 June 1991, Appellant petitioned the Adm nistrative Law
Judge to reopen the hearing to enabl e Appellant to submt
evi dence of cure. The petition was subsequently denied by a
ruling of the Adm nistrative Law Judge on 2 July 1991. On 16
July 1991, Appellant submtted a notice of appeal. On 13
Sept enber 1991, Appellant received the transcript of the
proceedi ngs and on 24 Cctober 1991, Appellant filed a supporting
appel late brief with the Commandant, thus perfecting his appeal.
Accordingly, this matter is properly before the Commandant for
revi ew.

FI NDI NGS OF FACT

At all tinmes relevant, Appellant was the hol der of Merchant
Mariner's License 650328 and Docunent No. Z-[REDACTED]. His
license authorizes Appellant to serve as second assi stant
engi neer of steam and notor vessels of any horsepower.

On 12 July 1990, Appellant appeared at the St. Francis
Menorial Hospital Laboratory, San Francisco, California as a
precondition to serving as a crewrenber aboard commerci al
vessels. This precondition was established by the Marine
Engi neer's Beneficial Association (MEBA), of which Appellant was
a menber.

Appel | ant provided a urine specimen and executed the required
docunentation including a Drug Testing and Custody Form The
uri ne speci nen was seal ed and placed in a protective plastic
contai ner in Appellant's presence. The specinen and
docunentati on were sent to Nichols Institute, San D ego,
California, a N DA approved | aboratory.

Appel l ant's specinen tested positive for cocaine (1,459
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nanogranms per mlliliter). Appellant denied the use of cocaine
to the Medical Review Oficer. A subsequent test by N chols
Institute 17 days later indicated the presence of cocaine
nmetabolite (1,299 nanograns per milliliter).

The Medi cal Review Oficer concluded that there were no
nmedi cal reasons for justifying the presence of cocaine in
Appel l ant's system and concl uded that the test results were
positive for cocaine.

Appearance: Marvin Stender, Esg. 90 New Montgonery Street,
15th Fl oor, San Francisco, CA 94105-313.

BASI S OF APPEAL

Appellant's brief is couched in terns of being a joint
appeal fromthe Decision and Order of the Adm nistrative Law
Judge and an appeal fromthe Adm nistrative Law Judge's ruling
denying Appellant's petition to reopen.

Appel I ant asserts that the Adm nistrative Law Judge
erroneously denied his petition to reopen the hearing. He
further contends that, consequently, he was denied the right to
present evidence of "cure" and has been unfairly subjected to a
per manent revocation of his |license and docunent.

OPI NI ON

Appel | ant argues that, at the hearing, he entered a plea of
deny to the charge of drug use. Appellant offered the defense
t hat the speci nen which tested positive was not his and was
confused with his speci nen because of specinen collection
irregularities. Appellant asserts that, having denied drug use
by his plea, he found it inconsistent to concomtantly present
evi dence of cure at the hearing. As Appellant stated in his

brief: "Such evidence of cure would have been factually and
logically inconsistent with the evidence proffered by [Appellant]
that he had not, in fact, used cocaine."” Appellant Brief, p 4.

Accordingly, on 6 June 1991 (27 days after the Admnistrative
Law Judge issued his Decision and Order of revocation), Appellant
petitioned the Adm nistrative Law Judge to reopen the hearing for
"the sol e purpose of submtting evidence that he was cured of the
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use of any dangerous drugs." Appellant Brief, p 4.

Appel l ant asserts that it was error for the Admnistrative
Law Judge to deny his petition to reopen. | do not agree.

Title 46 C F.R 5.601 states that a respondent may petition
to reopen a hearing on the basis of newy discovered evidence or
on the basis of being unable to present evidence due to the
respondent's inability to appear at the hearing through no fault
of his own, due to circunstances beyond his control
See, Decision on Appeal 2533
(ORTIZ). Neither of these prerequisites exist in the
case herein considered.

Appel I ant, represented by professional counsel, was present
t hroughout the hearing. Furthernore, Appellant failed to
denonstrate the existence of any newly di scovered evi dence that
woul d affect the outconme of the case. |In other words, Appellant
has failed to produce any new evidence that would affect the
ultimate finding of proved to the charge of drug use. Any
evi dence of cure pertains exclusively to mtigation, potentially
affecting only the sanction ordered.

Appel lant's decision not to present evidence of cure at the
hearing was solely his personal choice in crafting his defense.
It is noted that he nade this choice with the full advice and
presence of professional counsel. |In the event that Appell ant
had presented evidence of cure to the satisfaction of the
Adm ni strative Law Judge, during the hearing, an order |ess than
revocation could have been issued, pursuant to 46 U. S. C
7704(c). However, in the absence of such evidence, the
Admi nistrative Law Judge was w t hout discretion and issued an
order of revocation as required by the statute.

Assum ng in argquendo that evidence of cure existed
at the tinme of the hearing and could have affected the outcone
of the case, it still would not have constituted
"newl y di scovered" evidence. In such a scenario, everything
known to and avail able to Appel |l ant was
available to himat the tinme of the hearing. The nere
fact that Appellant would tactically opt to use such known
evidence to influence the case, subsequent to the hearing in a
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petition to reopen, does not change the character of the evidence
from"existing” to "newy discovered.” "The . . . skill of

[ Appel  ant's] attorney on appeal does not enable himto convert
evi dence available at the hearing to "newy discovered" evidence
nerely because [his] attorney m ght have nade a different use of
t he evidence avail able."” Appeal Decisions 1804 (SQUZA);

1978 (DAVIS).

Based on the foregoing, | find that the Adm nistrative Law
Judge's denial of Appellant's petition to reopen the hearing was
in accordance with applicable regulations and did not constitute
error.

CONCLUSI ON

The findings of the Adm nistrative Law Judge are supported by
substantial evidence of a reliable and probative nature. The
hearing and ruling on the petition to reopen were respectively
conducted and nmade i n accordance with the requirenents of
applicable | aw and regul ati ons.

ORDER
The deci sion and order of the Adm nistrative Law Judge dated
9 May 1991 at Long Beach, California and the ruling on the

petition to reopen dated 2 July 1991 at Long Beach, California
are AFFI RVED.

[/S/I]  NMARTIN H DAN ELL

MARTI N H. DANI ELL
Vice Admral, U S. Coast Guard
Vi ce Commandant

Si gned at Washington, D.C., this 18th
day of February, 1992.
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