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UNI TED STATES OF AMERI CA
DEPARTMENT OF TRANSPORTATI ON

UNI TED STATES COAST GUARD

UNI TED STATES OF AMERI CA :
UNI TED STATES COAST GUARD : DECI SI ON OF THE
: VI CE COMVANDANT

VS.
ON APPEAL

MERCHANT MARI NER S DOCUVENT : NO 2535
NO. ( REDACTED) and :
LI CENSE NO 645588

| ssued to: Mchael J. SWEENEY
Thi s appeal has been taken in accordance with 46 U.S. C
7702 and 46 C.F.R 5.701

By an order dated 21 June 1991, an Administrative Law Judge
of the United States Coast CGuard at Al aneda, California suspended
Appel l ant's License and Merchant Mariner's Docunent outright for
six nonths with six additional nonths suspension remtted on
twel ve nont hs probation, upon finding proved the charge of use of
dangerous drugs. The single specification supporting the charge
al l eged that, on or about 27 Decenber 1990, Appellant wongfully
used marijuana as evidenced by a urine specinmen collected on that
date pursuant to a drug test programrequired by his enployer,
San Francisco Bar Pilot Association.

The hearing was held at Al anmeda, California on 31 January
1991 and on 12 and 13 March 1991. Appellant was represented by
prof essi onal counsel. Appellant entered a response denying the
charge and specification as provided in 46 CF.R 5.527. The
I nvestigating O ficer introduced nine exhibits into evidence and
i ntroduced the testinony of three witnesses, two of whom
testified tel ephonically pursuant to 46 C.F.R 5.535(f).
Appel | ant introduced eight exhibits into evidence and i ntroduced
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the testinony of two witnesses. In addition, Appellant testified
under oath in his own behal f.

The Administrative Law Judge's final order suspending al
| i censes and docunents issued to Appellant was entered on 21 June
1991. Service of the Decision and Order was nade on 28 June
1991. Subsequently, Appellant filed a notice of appeal on 2 July
1991, perfecting his appeal by filing an appellate brief on 1
August 1991. Accordingly, this appeal is properly before the
Vi ce Commandant for review.

Appear ance: John E. Droeger, Esq., Wrld Trade Center, Suite
261, San Francisco, CA 94111

FI NDI NGS OF FACT

At all relevant tinmes, Appellant was the hol der of the above-
captioned License and Docunent issued by the U S. Coast Cuard.
Appel lant's license authorizes himto serve as a master of inland
steam or notor vessels of any gross tons; third nate, ocean steam
or notor vessels of any gross tons; first class pilotage, San
Franci sco Bay fromsea to and between the Dunbarton Bridge,

St ockton, and Sacranento, including all tributaries therein;
radar observer - unlimted.

Appel | ant has been enployed as a pilot for the San Franci sco
Bar Pilot Association (hereinafter "Association") for
approxi mately six years and is commi ssioned by the State Board of
Pi | ot Comm ssi oners.

On 27 Decenber 1990, Appellant appeared at St. Francis
Menori al Hospital Laboratory, San Francisco, California to submt
to a urinalysis, as required by the Association. The |aboratory
was designated as a collection site by the Association

The urinalysis collection coordinator, Ms. Ham in, had
received three nonths orientation and had previously coll ected
approxi mately 500 urine specinmens for the programat the tinme of
Appel l ant's test.

Ms. Hamlin provided Appellant with a specinmen collection
container, initiated the chain of custody form and docunentation
and instructed Appellant to enter a bathroom and provide a urine
speci nen. Appel |l ant conplied, producing the required urine
specinmen. M. Hamlin then affixed an identification |abel with a
preprinted specinen identification nunber on the side of the
cont ai ner.

In Appellant's presence, Ms. Hamlin typed Appellant's
initials "MIS" onto the tanper proof seal, placing the seal over
the cap of the specinen container. The chain of custody form and
ot her docunentation were conpleted and verified by Appellant.
Appel I ant acknow edged that the specinen contai ner was sealed in
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his presence with a tanper proof seal and that the information
provi ded on the Drug Testing Custody and Control Form and

speci nen contai ner was correct. This acknow edgnent was executed
by Appel |l ant signing his name to the donor certification on the
Drug Testing Custody and Control Form

Subsequently, the urine specinmen was placed in a shipping box
and given to a courier. The courier delivered the specinen to
the Nichols Institute Substance Abuse Testing Lab (N SAT), a
| aboratory which is certified by the National Institute on Drug
Abuse (NIDA), San Diego, California. Appellant's urine specinen
tested positive for the presence of marijuana nmetabolite in both
the screening and confirmation tests.

BASES OF APPEAL

Appel | ant asserts several bases of appeal fromthe decision
of the Adm nistrative Law Judge, however, because of the
di sposition of this case, these bases will not be discussed.

OPI NI ON

The Adm nistrative Law Judge has issued an order that fails
to conply with a statutory mandate. An outright six nonth
suspensi on was ordered with an additional six nonth suspension
remtted on twelve nonths probation follow ng a finding that
Appel l ant had in fact used marijuana.

The controlling statute, 46 U.S.C. 7704(c), requires that a
mer chant mariner's |icense/docunent be revoked "[i]f it is shown
that a hol der has been a user of, or addicted to a dangerous drug

unl ess the hol der provides satisfactory
proof that the holder is cured."” (enphasis supplied). In
the case herein, the record is void of any evidence of cure.
However, the Admi nistrative Law Judge supports his order of
suspension with the foll ow ng conment:

The Respondent having tested negatively
consequent to his positive test and the
nmedi cal review officer's opinion that the
Respondent is "not addicted" |lead nme to
believe that an order of |ess than revo-
cation woul d be appropriate. | considered
the Investigating Oficer's recommendati on
an appropriate one.

[ Deci sion & Order 68-69]

The order issued by the Adm nistrative Law Judge contravenes
the operative law, 46 U. S.C. 7704, which nandates revocation
unl ess cure is proven. Notw thstanding the fact that Appell ant
subsequently tested negative for drug use and the statenent of
the Medical Review Oficer that Appellant is "not addicted" to
drugs (Respondent Exhibit C), the record fails to support even a
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col orabl e argunment that Appellant has been cured of his drug use.

It is a paramount and often cited tenet in suspension and
revocati on proceedi ngs which involve drug use, that an
Adm ni strative Law Judge is without discretion to issue an order
| ess than revocation unless the respondent has proven to the
Adm ni strative Law Judge's satisfaction that he is cured of drug
use and/or addiction. Appeal Decisions 2476
(BLAKE) affd. sub nom Commandant v. Bl ake,
NTSB Order No. EM 156 (1989); affd. sub
nom Bl ake v. Departnent of Transportation, NTSB
No. 90-70013 (9th G r. 1991); Commandant Deci Si on on
Revi ew #5 (CUFFIE); Appeal Decisions 2504
(GRACE); 2494(PUGH);
2525 ( ADAMS) .

Admi nistrative agencies and their procedures, are required to
foll ow applicable statutory authorizations and may not exceed
those limts pronmulgated in the statute. This stands to reason,
since an agency's power can be no greater than that which is
given to it by Congress. Lyng v. Payne, 476 U S. 926
(1985); Anerica West Airlines, Inc. V. National Mediation
Board, 743 F. Supp. 693 (D. AZ 1990); Jean v. Nel son,

727 F.2d 957 (11th Cr. 1984); United States v. Andahl Corporation,
786 F.2d 387 (Fed. Cir. 1986).

Since the record is void of evidence satisfying the statutory
requirements of 46 U S.C. 7704(c), | cannot affirmthe
Adm ni strative Law Judge's order of suspension in light of this
agency's duty to enforce those | aws enacted by Congress to
pronote safety of |ife and property at sea. |In this regard, it
is significant that Congress enacted 46 U . S.C. 7704 with the
express purpose and intent of renoving those individuals who
possess or use dangerous drugs from service aboard United States
Fl ag vessels. House Report No. 338, 98th Cong., 1st
session 177 (1983).

It nmust be noted that this case is specifically distinguished
fromcases in which, as a matter of policy, orders of the
Adm ni strative Law Judge were not disturbed (to effect a nore
severe order) because those orders were consi dered i nappropriate
or too lenient. See, Appeal Decisions 570 (CASPER);
1502 (WLLIAMS); 2162 (ASHFORD);
2181 (BURKE). Contrary to the case herein considered,
t hose cases did not involve a direct statutory requirenment of
proof to effect a particular order. It is also noted that ny
order, infra, will not necessarily result in a nore
severe sanction inposed by the Adm nistrative Law Judge.

Furthernmore, | specifically find the decision not to disturb

the Admi nistrative Law Judge's order of dismssal in
Commandant Deci sion on Review No. 5 (CUFFIE), to be in
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error and is hereby expressly overruled for those reasons

af orenentioned. Additionally, | find that case not to be
controlling since it was based on the predecessor statute to 46
US. C 7704 (46 U S.C. 239) rather than the current | aw

My decision in this case does not enmanate from any opini on
regardi ng the | eniency/severity of the Adm nistrative Law Judge's
order. On the contrary, it derives fromthe failure of the order
to nmeet the specific evidentiary requirenments of 46 U.S. C
7704(c). Unless and until 46 U S.C. 7704 is anended, where
drug use is found proved, an order |ess than revocation will not
be permtted to stand on revi ew absent proof of cure, clearly
reflected in the record and satisfactory to the Admi nistrative
Law Judge.

Because the issue of cure is central to this case, a
di scussi on of what shoul d be considered as constituting cure is
in order.

A sound, reasonabl e basis upon which to craft a viable
definition of cure exists in 46 C.F. R 5.901(d). Using that

regul ation as a foundation, | consider the following factors to
satisfy the definition of cure in cases where drug use is an
I ssue:

1. The respondent nust have successfully conpleted a
bonafi de drug abuse rehabilitation program designed to elimnate
physi cal and psychol ogi cal dependence. This is interpreted to
mean a programcertified by a governmental agency, such as a
state drug/ al cohol abuse admi nistration, or in the alternative,
certified by an accepted i ndependent professional association,
such as the Joint Commi ssion on Accreditation of Health Care
Organi zati ons (JCAHO) .

2. The respondent nust have successfully denonstrated a
conpl ete non-association with drugs for a m ni num peri od of one
year follow ng successful conpletion of the rehabilitation
program This includes participation in an active drug abuse
nmoni t ori ng program whi ch i ncorporates random unannounced testing
during that year.

I n nost cases which are docketed in a tinmely manner, at the
time when the charge of drug use is found proved, sufficient tinme
may not have el apsed to evidence cure under the above gui deli nes.
To avoid such a potentially unfair result, the Adm nistrative Law
Judge coul d continue the hearing if the respondent has
denonstrated substantial involvenent in the cure process by proof
of enrollnment in an accepted rehabilitation program On the
ot her hand, continuance would not be appropriate if it were based
on the nere prom se or assurance fromthe respondent that he wll
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commence steps to effect a cure. 1In these latter situations, an
order of revocation would be required.

The af orenenti oned gui delines and procedures should al so be
utilized regarding an issue of cure that arises pursuant to a
charge of use or possession of drugs in 46 C.F.R 5.59.

CONCLUSI ON

The order of suspension of the Adm nistrative Law Judge
contravenes the statutory requirenents of 46 U S.C. 7704(c) in
that there is no evidence in the record that Appellant has been
cured of drug use.

ORDER

The decision and order of the Adm nistrative Law Judge dated
21 June 1991, is hereby REMANDED. The Adm nistrative Law Judge
is directed to REOPEN THE HEARI NG and permt Appellant to present
evi dence of cure or evidence of substantial involvenent in the
cure process to the satisfaction of the Adm nistrative Law Judge.
I f such evidence is produced, the Adm nistrative Law Judge may
I ssue an appropriate order or continuance pursuant to Qpinion |1,

supra. |f such evidence is not produced to his
satisfaction, the Adm nistrative Law Judge shall issue an order

consonant with the provisions of 46 U S.C. 7704.

[/S// NMARTIN H DAN ELL

MARTI N H. DANI ELL
Vice Admral, U S. Coast CGuard
Vi ce Commandant

Si gned at Washington, D.C., this 18th
day of February , 1992.

Top
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