Appeal No. 2534 - Alfred E. AILSWORTH v. US - 5 February, 1992.

UNI TED STATES OF AMERI CA
DEPARTMVENT OF TRANSPORTATI ON

UNI TED STATES COAST GUARD

UNI TED STATES OF AMERI CA :
UNI TED STATES COAST GUARD : DECI SI ON OF THE
VI CE COMVANDANT

VS.

NO 2534
MERCHANT MARI NER S LI CENSE
NO 542230
| ssued to: Alfred E. Al LSWORTH

This nmotion for a stay of the order of the Vice Commandant in
Appeal Decision 2532 (Al LSWORTH) has been taken
pursuant to 46 C. F. R 5.715.

BACKGROUND

Appel lant's |icense was suspended by an Adm nistrative Law
Judge at Norfolk, Virginia by decisions dated 22 January 1990 and
8 February 1990 and an errata order dated 15 February 1990.

Appel | ant was charged wth negligence in failing to control the
novenent of his towi ng vessel, MV MLDRED A and tow, resulting
in an allision with a pier. Appellant was also charged with
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m sconduct in failing to becone famliar with his vessel's
characteristics as required in 46 C F. R 15.405. Both charges
were found proved and Appellant's |icense was suspended outri ght
for twel ve nonths.

Appel | ant requested issuance of a tenporary |icense pending
appeal to the Vice Commandant. This request was inproperly
denied by the Adm nistrative Law Judge. By an order of 3 My
1990, the Vice Commandant vacated the Adm nistrative Law Judge's
denial, instructing that Appellant be issued a tenporary |icense.
See, Appeal Decision 2499 (Al LSWORTH).

Appel | ant subsequently appeal ed the Adm nistrative Law
Judge' s deci sion and order suspending his |icense outright for
twel ve nonths. Upon review, the Vice Commandant affirnmed the
deci sion and order of the Adm nistrative Law Judge on 2 Decenber
1991. See, Appeal Decision 2532 (Al LSWORTH) .

On 16 Decenber 1991, Appellant served on the Vice Commandant
a copy of a notice of appeal of Appeal Decision
2532 (AILSWORTH), filed with the
Nati onal Transportation Safety Board (Board). Enclosed wth that
noti ce of appeal was a notion requesting a stay of the order
affirmng the suspension of Appellant's |icense.

OPI NI ON

Appel | ant asserts that, pursuant to 46 CF. R 5.715, he is
entitled to a stay of the Vice Coonmandant's order affirmng the
suspensi on. Appellant asserts that those charges found proved by
the Adm nistrative Law Judge do not create a situation that would
make Appellant's service onboard a vessel inconpatible with the
requi renments of safety at sea.

| do not concur. Appellant correctly states that the charges
found proved are not those enunerated in 46 C F.R 5.61.
Char ges enunerated under that regul ation establish a rebuttable
presunption that the Appellant's continued service onboard a
vessel would not be conpatible with the requirenents of safety at
sea. Notw thstanding the absence of the charge herein found
proved in those charges enunerated in 5.61, 46 CF. R 5.715(a)
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gi ves the Vice-Commandant the discretion to determ ne that the
Appel l ant's continued service is not conpatible with the

requi renments of safety at sea and accordingly deny his petition
for a stay.

Notwi t hst andi ng that a tenporary |icense was granted to
Appel | ant (Deci sion on Appeal 2499

(Al LSWORTH) pendi ng Appellant's appeal fromthe order
of suspension, a stay of the order of suspension is not
appropri ate.

At the tinme when the Vice Commandant ordered that a tenporary
| i cense be issued, the full record was not avail able for review
The decision to grant the tenporary |icense was based on a review
of the charges and the decision and order of the Adm nistrative
Law Judge.

Regarding the petition for a stay, the full record, including
the trancript of the hearing, was available for review Upon

close review of the record in this case, | find that Appellant's
conti nued service pendi ng appeal to the Board woul d not
be conpatible with safety at sea. | base this determ nation on

the foll ow ng factors.

The transcript (Appellant's own testinony) reflects that
per haps he did personally know of the existence of the overspeed
trip, notw thstandi ng that he may have thought it becane
operational at an RPM I evel other than 900 RPM [TR 247];
see al so, Decision of the Adm nistrative Law Judge of
22 January 1990 at 14. However, even if Appellant had no
personal know edge of the overspeed trip, the record reflects
t hat Appel |l ant had sufficient opportunity to test the vessel's
engi ne and determ ne the operating range and characteristics of
t he overspeed trip nechani sm

As the operator of the vessel, Appellant was required to

know

t he operating characteristics of his vessel.
Appeal

Deci si ons 2302
( FRAPPI ER) ;

2478 (DUPRE). It is
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reasonabl e

to expect that Appellant, as a prudent operator, would have
known

of the overspeed trip nmechani smthrough the exercise of

a

reasonably diligent inspection. Appeal
Deci si ons

2367 (SPENCER); 2308
( GRAY) .

Appel l ant's conduct in this matter connotes an indifferent

or

careless attitude. The record reflects that due to
Appel I ant' s

negl i gence and m sconduct, several noored vessels and piers
wer e

destroyed or danmaged. The record also reflects that
Appel I ant' s

| i cense has previously been suspended for four nonths in
1982

based on the finding of proved of six specifications to
t he

char ge of
m sconduct .

CONCLUSI ON

Appel l ant's continued service as a |icensed vessel
oper at or
during the pendency of his appeal to the Board woul d not
be
conpatible with safety at
sea.

ORDER

Appel l ant petition for a stay of the order of
suspensi on
pending his appeal to the Board is
DENI ED.

[[SI]  NMARTIN H
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DANI ELL
MARTI N H.
DANI ELL
Vice Admral, U S. Coast
Guard
Vi ce
Commandant

Si gned at Washington, D.C., this 5th day
of

February
1992.

Top
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