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UNI TED STATES OF AMERI CA
DEPARTMENT OF TRANSPORTATI ON

UNI TED STATES COAST GUARD

UNI TED STATES OF AMERI CA :
UNI TED STATES COAST GUARD ) DECI SI ON OF THE

COMVANDANT
VS.
ON APPEAL
MERCHANT MARI NER' S LI CENSE ) NO. 2557
NO. 260122 :
AND

MERCHANT MARI NER S DOCUNVENT
NO. ( REDACTED)

| ssued to: Gary A FRANC S,
Appel | ant .

Thi s appeal has been taken in accordance with 46 U S.C

7702 and 46 C.F.R 5.701
By an order dated Novenber 19, 1991, an Administrative Law

Judge of the United States Coast Guard at New Ol eans, Loui siana
revoked Appellant's |license and nerchant mariner's docunent, upon
finding a use of dangerous drugs charge proved. The single
speci fication supporting the charge all eged that, on or about
January 28, 1991, Appellant was tested and found to be a user of
a dangerous drug, to wit, tetrahydrocannabi nol.

The hearing was held at New Ol eans, Louisiana on Novenber 6,
1991. Appellant waived his right to representation by
pr of essi onal counsel and appeared on his own behal f, pro se.
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Appel l ant entered an answer of "no contest" to the charge and
specification. The Investigating Oficer introduced six exhibits
into evidence, and the Appell ant nmade unsworn statenents on his
own behal f. Appellant al so produced a docunent related to his
participation at a drug rehabilitation program Portions of that
docunent were read and di scussed on the record.

The Adm nistrative Law Judge found the charge and
supporting specification proved by the Investigating Oficer's

exhibits and the Appellant's answer of "no contest." On Novenber
19, 1991, the Administrative Law Judge issued a witten decision
and order revoking all licenses and docunents issued to Appellant.

After tinmely notice, Appellant, through professional counsel,
submtted a conpl eted appeal in accordance with 46 C F. R
5.703(c). Therefore, this matter is properly before the
Commandant for review.

FI NDI NGS OF FACT

At all relevant tinmes, Appellant was the hol der of the above-
captioned |icense and docunent issued by the U S. Coast Guard.
Appellant's |icense authorized service as operator of

nmechani cally propell ed passenger-carrying vessels of not nore
than 25 gross tons on waters other than oceans and coastw se
(excepting waters subject to the 1972 International Regul ations
for Preventing Collisions at Sea). The nerchant mariner's
docunent aut horized Appellant to serve as able seaman unlimted,
w per, steward' s departnent (food handler), and tankerman G ade A
and all | ower grades.

On January 27, 1991, Appellant fell while on a dock and broke
his ankle. The next day, as part of his enployer's post accident
drug testing program the Appellant provided a urine sanple for
drug screening. That specinen tested positive for marijuana
netabolite, i.e., tetrahydrocannabinol.

On July 1, 1991, an Investigating Oficer fromthe Coast
GQuard served on the Appellant the above nentioned charge of use
of a dangerous drug and the one supporting specification.

During the hearing on Novenber 6, 1991, the Appellant
represented hinself. After the Admnistrative Law Judge found
t he charge and specification proved by the Appellant's no contest
answer and the Coast Guard's docunentary evidence, the Appellant
spoke on his own behalf. The Appellant also provided the
Adm ni strative Law Judge wth a docunent indicating participation
in atwelve week, State of Louisiana drug rehabilitation program
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Thi s docunent was not nmarked for identification or entered into
the record, although parts of it were read by the Adm nistrative
Law Judge in open court. (TR 41-42). The docunent i ndicated
that, as part of Appellant's rehabilitation program there were
ten urine screen tests; the first of these being on July 15,
1991, indicating a positive result, and the remaining nine
screens indicating negative results. Appellant's docunent also
contai ned the follow ng recommendation: "Return to enpl oynent
with continued psychot herapy, focusing on substance dependence,
al cohol and drug screening at randomintervals.”

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm nstrative Law Judge revoking Appellant's |icense and nerchant
mari ners docunent. The Appell ant does not contest the
Admi ni strative Law Judge's concl usion that the charge and
specification were proved. However, he contends that
satisfactory proof of "cure" was shown, and on appeal, raises the
foll ow ng argunents:
(1) The Adm nistrative Law Judge's decision was arbitrary,
capricious, clearly erroneous and unsupported by the | aw
(2) The Adm nistrative Law Judge erred in not requiring the
testinony of the Medical Review Oficer at the hearing.
(3) The Admi nistrative Law Judge erred in not continuing the
hearing until the Appellant could show further proof of cure.
(4) The revocation of Appellant's license was a violation of
hi s due process rights.
Appear ance: Manlio D Preta, Esg.
O Donnel |, Schwart z,
d anstein & Rosen
60 East 42nd Street
New York, N.Y. 10165.
OPI NI ON
I
A
The Appellant correctly recognizes that Adm nistrative Law
Judge deci sions which are arbitrary, capricious or clearly
erroneous and unsupported by the law will be overturned on
appeal . Appellant asserts that the Adm nistrative Law Judge's
deci sion nust be overturned because he nechanically applied the
| aw wi t hout consi deration of the Appellant's "anple evidence of
cure.” | disagree.
Title 46 U . S.C. 7704(c) states: "If it is shown that a
hol der has been a user of, or addicted to, a dangerous drug, the
license, certificate of registry, or nmerchant mariner's docunent
shal | be revoked unl ess the hol der provides satisfactory proof
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that the holder is cured.” To this end, the Appellant stated
that while in the hospital on January 27, 1991, he had snoked
mari j uana because sone fell ow hospital patients had advised him
that doing so woul d ease the pain of his broken ankl e.
[ Transcript (TR) at 31]. Appellant stated that he had nmade a
m stake in snoking marijuana and that he would not do it again,
and provi ded evidence of his participation in a twelve week State
of Louisiana rehabilitation program As previously indicated,
t he docunent contai ned the recommendati ons that Appellant "return
to enpl oynent with continued psychot herapy, focusing on substance
dependence, al cohol and drug screening at randominterval s" and
that Appellant's future therapist assess himfor Anti-abuse
(disulfiram) therapy. [TR at 40-42; Decision & Oder (D& at
3-4].

The Appellant and the Adm nistrative Law Judge di sagreed on
t he apparent neaning of the reconmmendations. The Appell ant
cont ended then, and contends now on appeal, that the
reconmendati ons only evidenced al cohol dependence. As indicated
on the record, the Adm nistrative Law Judge declined to interpret
the recommendati ons so that only al cohol dependence was inferred.

[ TR at 42-43]. The Appellant argued this point with the
Adm ni strative Law Judge but produced no evidence to corroborate
his contention

As the trier of fact, it is the Admnistrative Law Judge's
duty to interpret or assess the evidence before him Unless the
Adm ni strative Law Judge's interpretation is clearly erroneous,

it will not be overturned on appeal. Appeal Decisions Nos.

2452 (MORGRANDE), 2332 (LORENZ). | find that the

Adm ni strative Law Judge's interpretation was a | ogical
interpretation and not clearly erroneous. Therefore, I wll not

overturn it.

B
The Appellant al so urges that the Adm nistrative Law Judge's
decision was arbitrary and capricious in that the Adm nistrative
Law Judge did not state what proof of cure was necessary.
Consequently, the Appellant argues he can never show cure. This
argunent is without nerit. Prior to ny decision in Appea
Deci sion No. 2535 (SWEENEY), rev'd on other

grounds sub nom Comrandant v. Sweeney, NTSB
Order No. EM 152 (1992), it was left to the sound discretion of
the Adm nistrative Law Judge to find cure, or lack thereof, from
the use or addiction to dangerous drugs for the purposes of 46
US C 7704(c). See also, Appeal Decisions Nos. 2401
(CAVANAUGH) , 1037 (ADAMS), 1457 (KOZAI TES)

Si nce each case is evaluated on its own nerits and requires
careful analysis of the facts, it was not incunbent on the

file://l/hgsms-lawdb/users/K nowledgeM anagementD...0& %20R%202280%20-%202579/2557%20-%20FRANCI S.htm (4 of 9) [02/10/2011 9:06:06 AM]


https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D11772.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D11652.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D11855.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D11721.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10358.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10778.htm

Appea No. 2557 - Gary A. Francisv. US- 6 MAY 1994.

Adm ni strative Law Judge to announce during the hearing the
specific criteria that nust be shown to prove cure. Moreover,
cure has been generally defined in prior Decisions on Appeal or

Revi ew. See, Commandant Deci sion on Review No. 5
(CUFFIE) (cure neans "proper nedical care for a reasonable
length of tinme"). Here, the Appellant failed a urinalysis test
on July 15, 1991, at the beginning of his State of Loui siana
rehabilitation program approxinmately 16 weeks before the
Appel lant's hearing. Additionally, while the Adm nistrative Law
Judge did not specify criteria that the Appellant should neet to
show proof of cure, the record intimtes what other evidence the
Appel | ant shoul d have offered to prove cure. The Admi nistrative
Law Judge noted in his Decision and Order that there was no
evi dence of conpliance with 46 CF. R 16.370(d). This
regul ati on states:
Before an individual who has failed a required
chem cal test for dangerous drugs may return to
wor k aboard a vessel, the MRO shall determ ne that
the individual is drug-free and the risk of
subsequent use of dangerous drugs by that person
is sufficiently lowto justify his or her return
to work. In addition, the individual shall agree
to be subject to increased, unannounced testing
for a period as determ ned by the MRO of up to 60
nont hs.
Since the criteria in Sweeney were issued after this case
was heard, they did not have to be applied here. However, to the
extent the Administrative Law Judge relied on 46 C F. R
16. 370(d) and the aforesaid decisions, his requirenents were
| ess stringent than the Sweeney standard. Therefore, the
proof required by the Adm nistrative Law Judge was not
unreasonabl e. As Appellant did not present evidence that net
any existing standards, the Adm nistrative Law Judge's deci sion
was not arbitrary, capricious, or clearly erroreous.

I

The Appellant urges that the Adm nistrative Law Judge erred
in not requiring the testinony of the Medical Review Oficer at
the hearing. The Appellant raises this argunent because the
Coast CGuard Investigating Oficer had pointed out that the
Appel l ant's evidence of his rehabilitation program had not been
reviewed by a Medical Review Oficer and because the
Adm ni strative Law Judge applied the requirenents of 46 C F. R
16.370(d) to his criteria of cure. This argunent is wthout
merit as it renoves the burden to show satisfactory proof of cure
fromthe Appellant.

Title 46 U S.C. 7704(c) provides for nmandatory revocation of
a license or docunent "unless the hol der provides
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satisfactory proof that the holder is cured.” (Enphasis added.)
Wi |l e the Coast Guard has the burden to prove that a seanman is a
user of or addicted to the use of dangerous drugs, the burden of
persuasi on to show satisfactory proof of cure falls squarely upon
t he seaman.

Appeal Decision No. 2401 (CAVANAUGH). It was
i ncunbent upon the Appellant, not the Investigating Oficer or
the Adm ni strative Law Judge, to provide evidence via the
testinony of the Medical Review O ficer or by any adm ssible
evi dence that would support Appellant's assertion of cure.

111

Alternatively, the Appellant argues that the hearing should
have been continued until the Appellant could show further proof
of cure. | agree that the Adm nistrative Law Judge coul d have
continued the hearing to allow the Appellant additional tine to
show proof of cure. However, it was not error for the
Adm ni strative Law Judge to have not ordered a continuance on his
own noti on.

I n support of his argunent, the Appellant cites Decision of
the Vice Commandant on Review No. 18 (CLAY). day was a
review of the first case applying the standards articulated in
Sweeney, supra. Clay held that where a respondent
has denonstrated substantial involvenent in the cure process by
proof of enrollnment in an accepted rehabilitation program the
Adm ni strative Law Judge nmay grant a conti nuance. See
also, 46 CF. R 5.511; Appeal Decisions Nos. 2389 (COLLA),
2182 (WLLIAMS) (continuances are given at the discretion of
the Adm nistrative Law Judge). However, as noted in Section |
of this decision, the Sweeney case was not available to
the Adm nistrative Law Judge at the tinme of this hearing.

Nei ther was Clay. Mreover, the Appellant did not ask for
a conti nuance.

Accordingly, it was not clear error on the part of
the Adm ni strative Law Judge not to order a conti nuance

sua sponte.

|V

The Appellant further contends that revocation of his |icense
was a violation of his due process rights under the Fifth
Amendnent to the U S. Constitution. Specifically, the Appellant
argues that he did not have the opportunity to be fairly heard on
the i ssue of cure because "the paraneters of 'cure' are
undefi ned. "

These proceedi ngs are governed by statute and regul ati ons and
are intended to maintain standards for conpetence and conduct
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essential to the pronotion of safety at sea. 46 U S. C  7701;
46 C.F.R Part 5. Those regulations detail the authority of the
Adm ni strative Law Judge at the hearing | evel and the Conmandant
of the Coast CGuard at the admnistrative appellate |evel.

Nei t her the Admi nistrative Law Judge, nor |, as Conmandant, are
vested with authority to decide constitutional issues. That

is exclusively within the purview of the federal courts.

See, 4 Davis, Adm nistrative Law Treatise, 26.6 (1983);

Appeal Decisions Nos. 2433 (BARNABY) and 2202 (VAIL).

As per Section | of this opinion, it was within the sound
di scretion of the Adm nistrative Law Judge to nake a finding of
whet her Appel | ant had shown cure based on all of the evidence
presented. Appellant appears to argue that if he only had a
better know edge of what it took to show cure, he woul d have
i ntroduced that additional evidence. This argunent is not well
taken. The suspension and revocati on procedures specified in
46 C.F.R Part 5 are in full consonance with the Adm nistrative
Procedure Act requirenents set forth in5 U S C. 551-559 and
adequately afford the "opportunity to be heard." Appeal
Deci sion No. 2477 (BLAKE) aff'd sub nom

Commandant v. Bl ake, NTSB Order EM 156 (1989). Appell ant
was provided the opportunity to present al

rel evant
evi dence of cure, and cannot now be heard to say that he woul d
have presented nore evidence of cure if he had been presented
a defined standard of cure. He apparently offered the evidence
he had and unsuccessfully argued for it to be interpreted in
his favor. Simlarly, here, his evidence and argunents have
been consi der ed.

Furt her, Appellant has never indicated that any other
evi dence actually existed, which, if offered at the hearing,
woul d have been relevant to the issue of cure. Therefore, he
has not been denied a fair opportunity to be heard.

\Y
An additional item although not raised by the Appellant as a
basi s of appeal, nust be addressed. |In cases involving the use

or addi ction to dangerous drugs, when the respondent provides
evi dence of cure, the Administrative Law Judge shoul d make a
finding of whether satisfactory proof of cure has been shown.
Heari ngs concerning the suspension or revocation of nerchant
mari ner's docunments and |icenses nust be conducted foll ow ng the
procedures outlined in the Adm nistrative Procedure Act, 5 U S. C
551-559. 46 U S.C. 7702(a). The Adm nistrative Procedure Act
provides that "[a]ll decisions, including initial, reconmended,
and tentative decisions are a part of the record and shal
i nclude a statenent of -- (A) findings and concl usi ons, and
the reasons or basis therefor, on all the material issues of
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fact, law, or discretion presented on the record . . . ."
5 US C 557(c). In an effort to show satisfactory proof of
cure, the Appellant provided unsworn conmments and al so presented
a docunent indicating his participation in a rehabilitation
program
These are referred to in the Adm nistrative Law Judge's

"Suppl enmental Findings." [D&) at 3-4]. Because the Appell ant
proffered evidence about satisfactory proof of cure and a show ng
of satisfactory proof of cure is necessary under 46 U S. C
7704(c) to permt an Adm nistrative Law Judge to sanction
sonet hing | ess than revocation, appropriate findings and a
concl usi on regardi ng whether or not satisfactory proof of cure
was shown are appropriate. Although the Adm nistrative Law
Judge did opine that cure was not shown, he did not nake any
finding or conclusion regardi ng whet her the Appell ant had
presented satisfactory proof of cure nor fully articulate the
reasons for that opinion. [D&0O at 4].

Because it is apparent that the Adm nistrative Law Judge
found that satisfactory proof of cure was not shown, and ny
de novo review of the record reaches the sane concl usi on,
| amcorrecting this om ssion of the Admnistrative Law Judge,
sua sponte. 5 U S.C. 557(b); Appeal Decisions Nos.
2275 (ALQUI SE); 1813 (JEWELL). For the aforesaid reasons,
| find that the Appellant did not present satisfactory
evi dence of cure. This finding is based on the criteria

| have articulated in SWEENEY, supra, and the | esser
standard applied by the Adm nistrative Law Judge.

Vi

One additional item also not raised on appeal, is the
Appel l ant' s docunentary "evidence" of cure. The Admi nistrative
Law Judge shoul d have entered the Appellant's docunent show ng
his rehabilitation progress.

Al t hough parts of Appellant's docunent were read into the
record by the Adm nistrative Law Judge, it was never entered in
evi dence. Because the Appellant was represented pro se,
if the Appellant did not nmake the appropriate notions, the
Admi ni strative Law Judge shoul d have identified and entered the
docunent in evidence on his own notion, naturally considering
obj ections to such by the Appellant or Investigating Oficer.
See, 46 CF. R 5.537(c). Additionally, before a docunent
shoul d be considered by an Adm ni strative Law Judge, it should be
admtted in evidence. Appeal Decision No. 2185 (JONES).
However, as all rel evant passages were apparently read into the
record, and this issue was not raised on appeal by the
Appel I ant' s professional counsel, this om ssion is harnless
error and does not constitute grounds for a renmand.
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CONCLUSI ONS
The findings of the Admi nistrative Law Judge are supported by
substanti al evidence of a reliable and probative nature. The
Appel l ant did not present satisfactory proof that he has been
cured of the use or addiction to dangerous drugs, i.e.,
mari j uana.

Wth the exception of the absence of the entry of Appellant's
docunent regarding his drug rehabilitation programinto evidence,
t he hearing was conducted in accordance with applicable | aws and
regul ations. The failure of the Adm nistrative Law Judge to
enter Appellant's docunent into evidence was harnl ess error

ORDER
The decision of the Adm nistrative Law Judge dated
Novenber 19, 1991, as nodified by ny supplenental findings and
concl usions, and the reasoning therefore in this Decision, is
AFFI RVED. The order of the Adm nistrative Law Judge i s AFFI RVED.
J. W Kine
Admral, U S Coast CGuard

Commandant

Si gned at Washington, D.C., this 6th day of My, 1994.

Top
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