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UNI TED STATES OF AMERI CA

DEPARTMENT OF TRANSPORTATI ON

UNI TED STATES COAST GUARD

UNI TED STATES OF AMERI CA

UNI TED STATES COAST GUARD ) DECI SI ON OF THE
COVIVANDANT
VS.
ON APPEAL
MERCHANT MARI NER' S DOCUMENT ) NO. 2555

No. ( REDACTED)
| ssued to: Lucien H LAVALLAIS,

Appel | ant

Thi s appeal has been taken in accordance with 46 U S. C
7702 and 46 CF. R 5.701.

BACKGROUND

By order dated Septenmber 8, 1992, an Adm ni strative Law Judge
of the United States Coast Guard at New Ol eans, Loui siana,
revoked Appellant's nmerchant mariner's docunent upon finding a

use of dangerous drugs charge proved. The supporting
speci fication, which was al so found proved, alleged that
Appel l ant was a user of cannabi noi ds, based upon | aboratory tests
of his urine conducted at Conmpuchem Laboratories, Inc.
( Compuchen).

Appel | ant represented hinself at a hearing held at Mobile,
Al abama on August 23, 1992. His wife, Helen Lavallais, appeared
with him At the hearing, Appellant entered ananswer of "guilty
with an explanation"” to the charge and specification. The
Admi ni strative Law Judge, after listening to the Appellant's
expl anation, which in essence was a denial of know ngly ingesting
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marijuana, directed the Investigating Oficer to produce

evi dence. The Investigating Oficer introduced into evidence
four exhibits, and the testinony of three witnesses. |n defense,
Appel I ant offered two exhibits.

The Adm nistrative Law Judge advi sed Appellant that if the
charge was found proved, an order of revocation would be required
unl ess Appel |l ant provi ded satisfactory evidence of cure. After
the hearing, the Admnistrative Law Judge rendered a witten
deci si on and order, and concl uded that the charge and
speci fication had been found proved. The order, dated
Septenber 8, 1992, revoked the above captioned docunents issued
to Appellant by the Coast Guard.

Appel |l ant submitted timely notice of appeal in accordance
with 46 CF. R 5.703(a) and then tinely conpleted his appeal on
Novenber 8, 1992. Therefore, this appeal is properly before the
Commandant for review.

FI NDI NGS OF FACT

At all relevant tines, Appellant Lucien H Lavallais was the
hol der of Merchant Mariner's Docunent No.(REDACTED). On June
6, 1992, Appellant, for pre-enploynent drug testing purposes,
provi ded a urine specinen at the Texaco Health Departnent in Port
Arthur, Texas. M. Oneida Vinecour, a staff nurse and urine
speci men col l ector at the Texaco Health Departnent, collected
Appel lant's urine specinen. During the process, Appellant did
not sign section VII of the Drug Testing Custody and Control Form
(DTCCF) certifying that he provided the urine specinen contained
in the bottle identified with nunber 0506781590.

The speci nen was packaged and sent to Conpuchem a Nationa
Institute on Drug Abuse certified testing |aboratory, in Durham
North Carolina. Conmpuchem provided a report indicating that
specimen |.D. No. 0506781590 had tested positive for
cannabi noi ds. Conpuchem then forwarded its | aboratory report and
one copy of the DTCCF, the | aboratory part, to Dr. Matthew Martin
H ne, Medical Review Oficer (MRO for Texaco, who reviewed the
results. The MRO subsequently interviewed the Appellant via
t el ephone and concl uded that Appellant's urine specinmen tested
posi tive for cannabi noids in accordance with applicable
regul ations. The |aboratory report and testinony of the MRO were
entered into evidence.

Appear ance: Pro se.

BASI S OF APPEAL

On appeal , Appellant contends that the chain of custody for
the specinen which is the subject of the | aboratory report used
to establish a presunption of dangerous drug use was defective
because he had not signed a DTCCF
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OPI NI ON

A

When the Coast Guard brings a use of dangerous drugs
charge based upon a urinalysis, the specinmen itself is not
produced as evidence in the proceeding. However, a presunption
of dangerous drug use is established by the | aboratory report of
the chem cal test results indicating the presence of dangerous
dr ugs.

46 C.F. R 16.201(b).

The unrebutted presunption is sufficient to find a charge and
specification alleging use of a dangerous drug proved. Appea
Deci sion 2279 (LEWS). Once the charge is found proved, al
| i censes and docunents shall be revoked, unless the respondent
establ i shes satisfactory proof of "cure." 46 U S.C. 7704(c).

In order to maintain the integrity of the drug testing
program it is critical that the regulatory chain of custody and
specimen integrity safeguards be followed. A drug use charge may
be found proved even when m nor procedural errors not adversely
affecting the actual chain of custody or specinmen integrity
exist. See, Gallagher v. National Transportation Safety
Board, 953 F.2d 1214 (10th Cr. 1992). However, the record in
this case reveals that significant procedural errors occurred
whi ch render the evidence unreliable.

B

Coast CGuard regul ations require marine enployers to establish
and utilize drug testing prograns which conply with the
Department of Transportation (DOT) requirenments contained in
49 CF. R Part 40. 46 CF.R 16.301. The DOT requirenments are
patterned after the Departnent of Health and Human Servi ces
(DHHS) "Mandatory Cuidelines for Federal Wrkplace Drug Testing

Progranms” contained at 53 Fed. Reg. 11970, et seq. See,

53 Fed. Reg. 47067. The purpose of the DHHS gui delines, as
adopted by the DOT regulations, is to provide a system of checks
and bal ances during collection and anal ysis of specinens to
ensure the integrity and accuracy of the drug tests using
appropriate scientific methods and "rigid chain of custody”

pr ocedur es.

53 Fed. Reg. 47067. Furthernore, the Coast Guard regul ations
explicitly require that a chain of custody be established and
mai ntai ned fromthe tinme of specinmen collection through the
testing of the specinen. 46 C F. R 16.320(a).

A properly established chain of custody ensures that the
chances of a specinen being altered, contam nated, sw tched, or
| ost are mnimzed and that test results provided are, in fact,
those of the indicated specinmen. 53 Fed. Reg. 47075. In order
to insure the chain of custody is properly established, the donor
and the person collecting the sanple are both to be present at
the sane tine when (1) the collection site personnel place an
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identification |abel and tanperproof seal on the sanple bottle,
(2) the donor initials the identification |abel for the purpose
of certifying that it was the specinmen collected fromthe donor,
(3) the collection site person enters on the DICCF information
identifying the specimen and signs the DICCF certifying that the
col | ecti on was acconplished according to the applicable
requi renents, and (4) the donor is asked to read and sign a
statenment on the DICCF certifying that the specinen identified
has been collected fromhimor her and is, in fact, the specinen
he or she provided. 49 C.F.R 40.25(f)(18)-49 CF.R
40. 25(f)(22)(i). Thus, the donor's certification is a critica
part of the evidence needed to establish the presunption of
danger ous drug use through chem cal testing. 46 C F.R
16. 201(b) .

The Secretary of Transportation has al so published guidelines
for inplenenting the drug testing regulations. Operating
@Qui dance for DOT Mandated Drug Testing Prograns (June 1,
1992) (Guidance). By its own terns, the Guidance is not binding
in these proceedi ngs, nor does it constitute regulation.
However, the CGuidance attenpts to "draw the |line" on all owabl e
procedural errors. The Guidance lists as grounds for rejection
of a urine specinen, anong others, the |ack of donor
certification on the DTCCF. Specifically, the CGuidance states
that, unless "donor refusal to sign" is stated in the remarks
section of the DICCF, MRO s should cancel a positive specinen
when the donor's signature is omtted fromthe certification
st at enent .
Therefore, a DTCCF with an unsigned and unexpl ai ned m ssing
signature under the donor certification section cannot be
considered reliable and probative evidence of a proper chain of
cust ody.

The investigating officer here introduced into evidence,
wi t hout objection, the MRO records which included the DTCCF
.0 Exhibit 3. The Appellant's signature is conspicuously
absent fromthe donor certification portion of the DICCF. The
record does not indicate whether the MRO consi dered the m ssing
signature when evaluating the chem cal test results. The |aw
judge al so did not address the defect. Therefore, as a result of
the m ssing signature, this chain of custody document is
deficient on its face.

C.

Not wi t hstandi ng, a positive test result of an individual's
urinalysis sanple may still be considered substantial evidence as
long as the record indicates that the "actual" chain of custody
has been mai ntained. Gallagher v. National Transportation

Safety Board, supra. |In Gllagher, the technician at a

medi cal clinic applied the tanperproof seal inproperly. The
court determined that in spite of the procedural error, there was
no evi dence of an "actual" break in the chain of custody. Thus,
wher e evi dence establishes that the "actual" chain of custody has
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been mai ntai ned, the test results of such sanples may stil
create the presunption of drug use, notw thstanding the | ack of
donor signature on the DTCCF. The occasion to pass on such
situations will be rare since the MRO is supposed to reject
speci nens that, w thout explanation, have the donor's signature
m ssing fromthe DICCF certification statenent. Departnent of
Transportation Medical Review Oficer CGuide, Appendix E (Cctober
1990). This is not one of those rare occasions.

The ot her evidence in the record consists of the custody
control docunments fromthe testing |aboratory and the tel ephonic
testi nony of the specinmen collector, M. Vinecour.

Conpuchem certified, on copy 2 of the DICCF, that the
speci men was exam ned upon receipt, handled and anal yzed in
accordance with applicabl e Federal requirenents. Investigating
Oficer Exhibit 3. However, on the copy of the DTCCF received by
the | aboratory, the donor certification portion is blacked out so
that the donor remai ns anonynous. Therefore, the | aboratory was,
in fact, unable to determ ne the extent of conpliance with al
appl i cabl e Federal requirenents. Cbviously, due to the bl acked
out portion, the | aboratory would be unable to determne if the
donor signed the DICCF in accordance with 49 C F. R  40.25(f)(22)(i).

Ms. Vinecour stated, during tel ephonic testinony, that to the
best of her know edge, she conplied with all of the steps
requi red under the Departnent of Transportation guidelines.
(Tr. at 28.) However, the record reveals that she, as the specinen
collector, failed to properly identify the Appellant prior to
taki ng the specinen. The regulations contained at 49 C F. R
40. 25(f)(2) require collection site personnel to positively
identify the enployee selected for testing. She further testified
that she could not identify himif she were testifying in person at
the hearing. M. Vinecour also stated that she maintained a
| ogbook at the clinic, in which donors were signed in. 1.0
Exhibit 2. The Appellant's nane is printed in the log. The
date entered opposite his nane is out of order with the dates
of persons |ogged in imredi ately above and bel ow him

Furthernore, at sonme point during Ms. Vinecour's testinony,
it becane apparent that she was having off the record di scussions
wi th another person in the room That person was subsequently
identified as the head nurse. The record does not indicate the
nature and extent of the discussion between the two. However, it
is clear that the head nurse shoul d have been subsequently
treated like a witness, sworn, duly exam ned, and cross-exan ned.

Wtness testinony nust be taken under oath and subject to cross-
exam nation. 46 CF. R 5.535(a). | amunable to determ ne the
prejudice to the Appellant because neither the w tness nor the
head nurse was questi oned about the substance of the conversation

between the two. Accordingly, | cannot rely on Ms. Vinecour's
uncorroborated testinony that she conplied with all the required
st eps.
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For the aforesaid reasons, | cannot find that the "actual"
chain of custody was established by other evidence in the record
and, thus, the order of the Adm nistrative Law Judge cannot be
sust ai ned.

CONCLUSI ON
Significant procedural errors have occurred and the record is
devoi d of other substantial evidence of reliable and probative
val ue which could sustain the Adm nistrative Law Judge's order.
The findings of the Adm nistrative Law Judge are not supported by
substantial evidence of a reliable and probative nature. The

prospect of obtaining proper evidence is too renote to authorize
a rehearing.

ORDER

On the basis of the foregoing authorities and reasons, the
findings of the Adm nistrative Law Judge dated Septenber 8, 1992,
are SET ASIDE, the order VACATED, and the charges are D SM SSED
wi th prejudice.

J. W Kine
Admral, U S. Coast Guard

Commandant

Si gned at Washington, D.C. this 14th day of February, 1994.

Top

file:/l/lhgsms-lawdb/users/K nowledgeM anagementD...9%20R%202280%620-%202579/2555%20-%20L AVALLAIS.htm (6 of 6) [02/10/2011 9:05:56 AM]


https://afls16.jag.af.mil/dscgi/ds.py/Get/File-21032/D11875.htm#TOPOFPAGE

	Local Disk
	Appeal No. 2555 - Lucien H. Lavallais v. US - 14 FEB 1994.


