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DEPARTMVENT OF TRANSPORTATI ON
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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD
DECI SI ON OF THE
VS.

VI CE COVIVANDANT
Li cense No. 601260
ON APPEAL

| ssued to: JOHN F. COULQN, : NO. 2565
Appel | ant . :

Thi s appeal has been taken in accordance wwth 46 U. S C
7702 and 46 C.F.R  5.701.

By order dated July 6, 1993, an Adm nistrative Law Judge of
the United States Coast Guard at New Ol eans, Loui siana,
suspended Appellant's seaman's |license for three nonths. The
suspensi on was based on a finding of proved the charge of
negl i gence. The specification supporting the charge all eges,
that while serving as captain aboard the MV EARLY BI RD on
August 23, 1992, the appellant negligently failed to take prudent
action by wongfully nooring to West Delta bl ock 45G a Conoco
oil and gas platform and failing to adhere to the posted sign
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t hat read, quote, "Bl owdown, do not tie up."

The hearing was held at New Ol eans, Loui siana, on
13 January and 2 March 1993. Appellant was represented at the
heari ng by professional counsel. At the hearing, Appellant
entered an answer of "deny" to the specification and the charge.

The I nvestigating Oficer introduced four exhibits and the
testinony of two witnesses into evidence. In defense, the
Appel | ant of fered seven exhibits in evidence, the testinony of
three witnesses, and his own testinony.

After the hearing, the Adm nistrative Law Judge rendered a
deci sion in which he concluded that the charge and specification
had been found proved. He served a witten order on Appel | ant
suspendi ng |license No. 601260 and all other |icenses issued to
t he Appel lant by the Coast Guard for a period of three nonths.

The entire decision was served on July 6, 1993. Appeal was
timely filed.

APPEARANCE: Attorney David E. Cole of Marrero, Loui siana.
FI NDI NGS OF FACT

On 23 August 1992, Appellant was serving as Operator
on board the MV EARLY BIRD under the authority of the above
captioned |icense. He accepted paying passengers on board the
MV EARLY BIRD for a fishing trip. Appellant noored his vessel
to a Conoco gas and oil platformlocated in West Delta, Block 30
and designated 45G Pl atform 45G contai ns several signs, which
read: "DANGER H GH PRESSURE PI PELI NE'" and "BLOAMDOAN DO NOT TI E
UP" .

The appellant tied his vessel to the platformin close
proximty to the warning signs and all owed his passengers to
snoke as they fished. The appellant never warned his passengers
not to snoke in the area. A resulting explosion occurred burning
seven passengers and one deckhand. Several passengers that were
i njured required hospitalization.

There was a record of hearing made by a qualified reporter
in this case. The Adm nistrative Law Judge's Decision and Order
of 6 July 1993 referenced el even exhibits received into evidence,
none of which are contained in the case file on appeal.

BASES OF APPEAL
Appel | ant advances a nunber of bases for appeal. Due to the
di sposition of this case, these will not be addressed.
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OPI NI ON

Suspensi on and revocation hearings are governed by the
Adm ni strative Procedure Act, 5 U S.C. 551 et seq., and the
Coast Guard regulations in 46 CF. R Part 5 pronul gated pursuant
to 46 U.S.C. Chapter 77. The Adm nistrative Procedure Act
requi res that agency decisions be based on the record which
i ncl udes a transcript of the hearing and exhibits. 5 U S. C
556(e). The hearing transcript, together with all papers and
exhibits filed, shall constitute the record for decision on
appeal. 46 CF.R 5.701(b). By statute and regul ati on
Appel lant is entitled to appeal fromthe decision of the
Adm ni strative Law Judge and to have his appeal considered on the
record of the hearing including the transcript and exhibits.
46 U.S.C. 7702(b), 46 CF. R 5.701, Appeal Decisions 2399
(LANCASTER), 2394 (ANTUNEZ) and 2540 (ALFOLDI).

The National Transportation Safety Board has previously held
t hat where several exhibits had been lost, a remand to the
Adm ni strative Law Judge below to reopen the proceeding in order
to replicate the m ssing exhibits was consistent with the
requi renment of adm nistrative due process. Engen v. Perry, 5
N.T.S.B. 2070 (1987). The exhibits in Perry were; 1) a hand
sketch by a witness of air traffic patterns, 2) a tape recording
of radio transm ssions, and 3) a transcript of the radio
transm ssions. The Board concluded that these exhibits could be
accurately replicated because the wtness could recreate the
traffic pattern sketch and a duplicate tape of the radio

transm ssion existed. Id. The replications would not

deprive the respondent of adm nistrative due process. |d.

In the present case, all exhibits introduced into evidence
are mssing. Exhibits introduced by the Investigating Oficer
were: 1.0 Exhibit #1) photo of platform45G |l ocated in West
Delta block 30; 1.0 Exhibit #2) photocopy of the MV EARLY BI RD;
. O Exhibit #3) photo of signs on platform and |I.QO Exhibit #4)
photo of MV EARLY BIRD taken 5 days after the incident.

Exhi bits introduced by the Appellant mssing fromthe record are:

Respondent Exhibit A) curriculumvitae for Wlliam C Key;
Respondent Exhibit B) photo of West Delta block 45G show ng
bl owdown pi pe; Respondent Exhibit C) publication, "Fishing
O fshore Platforns Central Gulf of Mexico" USDI, April 84,
Respondent Exhibit D) photo West Delta bl ock 45G Respondent
Exhibit E) affidavit of M. Schicktanz dated 2 FEB 1993;
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Respondent Exhibit F) letter dated 20 NOV 92 to Donald C. Howard
from Ed. G Schicktanz; and Respondent Exhibit G letter dated
21 NOV 92 fromEd. G Schicktanz to Donald C Howard.

| find that this case is not distinct fromPerry.
Reopeni ng the hearing in order to receive replicated exhibits
woul d conport wth the requirenent of adm nistrative due
process. It is ny understanding that copies of the original
phot ogr aphs do exist. Copies of the other exhibits should be
obtained for review to conplete the record.

CONCLUSI ON
| conclude that a proceeding, reopened and wth the record,
and the copies of exhibits entered, is both practicable and in
conpliance with the requirenents of adm nistrative due process.

ORDER
Thi s proceeding is REMANDED for further proceedings
consistent with this order.

A. E. HENN
Vice Admral, U S. Coast Guard
Vi ce Commandant

Si gned at Washington, D.C. this 11th day of April, 1995.
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