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MARI NER' S DOCUMENT( REDACTED) : ON APPEAL

| ssued to: Sean K. O Connel |, :NO 2579

Appel | ant

This appeal is taken in accordance with 46 U S.C. 7702
and 46 C.F.R 5.701.

By order dated Cctober 7, 1994, an Administrative Law
Judge of the United States Coast Guard at Seattle, WAshi ngton
revoked Appellant's |icense and docunent based upon finding
proved the charge of use of a dangerous drug. The single
specification supporting the charge alleged that on or about
August 23, 1993, Appellant wongfully used cocai ne as
evi denced by a drug test and the urine specinen collected on
t hat date.

A hearing was held at Seattle, Washington, on Cctober 21
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1993. Appellant elected to represent hinself and entered a
response admtting the charge and specification.

During the hearing, the Coast Guard Investigating Oficer
i ntroduced three exhibits into evidence. Appellant offered
ei ght exhibits into evidence and testified on his own behal f.
The Admi ni strative Law Judge added 12 additional exhibits to
t he record.

At the end of the hearing, the Adm nistrative Law Judge
I ssued a witten Menorandum and Order (M&O) concl udi ng that
the charge and the single specification were found proved by
plea. The Adm nistrative Law Judge further determ ned that
Appel I ant, al though not cured at the tinme of the hearing, had
presented credible evidence that he was undertaking a serious
effort to rehabilitate hinself. Therefore, the Adm nistrative
Law Judge continued the hearing to allow the Appellant nore

time to show proof of cure. However, the hearing was never

reconvened. In the final Decision and Order (D&, dated
Qctober 7, 1994, the Admi nistrative Law Judge found that
Appel lant failed to provide satisfactory proof of cure, and
thus, Appellant's |icense and nerchant mariner's docunment were
revoked.

Appel lant's petition to reopen the hearing, dated

Novenber 3, 1994, was denied by the Adm nistrative Law Judge
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on Novenber 9, 1994. Appellant filed a tinely notice of
appeal on Novenber 15, 1994, and conpl eted his appeal on
Decenber 9, 1994. Therefore, this appeal is properly before

t he Commandant for review.

APPEARANCE: Appel | ant, pro se.

FI NDI NGS OF FACT

At all relevant tines, Appellant was the hol der of the
above captioned |icense and docunent. Appellant's |icense

aut hori zed service as master on ocean or near coastal steam or

not or vessels of not nore than 1600 gross tons, and al so as
radar observer. On August 23, 1993, Appellant provided a
urine specinen for a randomdrug screening initiated by his
enpl oyer. Appellant's urine speci nen subsequently tested
positive for cocai ne netabolites.

After being charged with use of a dangerous drug,
Appel l ant freely entered into a good faith deposit agreenent
with the Coast Guard. This agreenent provided that
Appel lant's |icense and docunents would renmain on deposit with
the Coast Guard until he could successfully prove cure to the
satisfaction of the Adm nistrative Law Judge.

At the initial hearing, the Adm nistrative Law Judge

found that Appellant's efforts to show cure were credible.
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Specifically, Appellant had already entered into an intensive
rehabilitation program consisting of inpatient and outpatient
phases. This program began on Septenber 27, 1993, with an
estimated conpletion date of Novenber 25, 1993. Follow ng the
successful conpletion of this program Appellant then intended
to enbark on a two year aftercare program Based on this
evi dence, the Adm nistrative Law Judge decided to conti nue
the hearing until Appellant had the opportunity to conplete
the cure process. No specific date for the final hearing was
provi ded.

In addition, the Adm nistrative Law Judge i nforned
Appel  ant at the hearing that the normal cure standard
required a 12 nonth period of successful aftercare, follow ng
successful conpletion of the rehabilitation program Based on
this standard, Appellant would be eligible to show cure on
Novenber 25, 1994. However, because of the Appellant's
aggressive rehabilitation efforts and the fact that Appellant
had al ready been participating in the rehabilitation program
during the nonths of Septenber and Cctober of 1993, the
Adm ni strative Law Judge decided to credit Appellant with two
nont hs' tinme, thus reducing the necessary aftercare period to
ten nonths. After the Appellant acknow edged this credit, the
Adm ni strative Law Judge reconmmended that in August 1994,

Appel | ant begin to collect the appropriate docunentation for
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the final hearing. The Adm nistrative Law Judge al so i nforned
Appel  ant that the final hearing could be based solely on
Appel lant's witten subm ssions; an in person neeting was not
necessary.

In conjunction wth this initial hearing, the
Adm ni strative Law Judge issued a witten Menorandum and
Order. It granted Appellant a continuance until "he
successfully conpletes his rehabilitation progrant and al so
projected the anticipated date for conpletion of
rehabilitation, or cure, to be Septenber 1, 1994, based on the
two nonth credit. However, the Menorandum and Order al so

reiterated the cure factors set forth in (Appeal Decision 2535)

(Sweeney), which include the successful denonstration of
a conpl ete non-association with drugs for a m ni num period of
one year followng the initial rehabilitation program

In concl usion, the Menorandum and Order stated that a
final hearing would be convened at which tine the

Adm ni strative Law Judge woul d nmake a final determ nation as

to whet her Appellant was cured. No date was given for this
final hearing, nor does the record show that Appellant was
given notice of a date for the hearing. 1In spite of this, the
Adm ni strative Law Judge rendered his Decision and Order on

Cctober 7, 1994. This order concluded that, 12 nonths
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after the initial hearing, the Appellant had not
successfully shown proof of cure. Appellant's |license and
docunents were thereby revoked.

After receiving the Decision and O der, Appell ant
petitioned the Adm nistrative Law Judge to reopen the hearing.
The basis for this petition alleged that Appellant was still
fulfilling the requirenments to show cure. The petition
i ndicated that Appellant's initial rehabilitation program
actually ended on Decenber 8, 1993, instead of Novenber 25,
1993, that Appellant was actively participating in aftercare,
and that he had been subject to 14 drug screenings during the
aftercare programand all were negative. The Adm nistrative

Law Judge denied this petition

BASES OF APPEAL

Appel | ant asserts that he was deni ed due process of |aw
because the Adm ni strative Law Judge did not provide the

Appel l ant wi th adequate notice of the continuance.

OPI NI ON
Appel | ant asserts that he was deni ed due process because
he was not given notice of the date of the final hearing, and
therefore was deni ed the opportunity to present evidence of

his rehabilitative progress. | agree.
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The regul ations are clear that it is within the
di scretion of the Adm nistrative Law Judge to continue a
hearing. 46 C.F.R 5.511. This procedure is useful in cases
such as this when a Respondent has shown a substanti al
i nvol venent in the cure process and a conti nuance would al |l ow
t he Respondent to conplete the process. See Appeal Decision

(2535 (SWEENEY)). However, the regulations are also clear

that the Adm nistrative Law Judge shoul d either announce the
continuance date at the hearing or provide other appropriate

notice. 46 CF.R 5.511; Appeal Decision (1900)

((ORKW SZEWSKI)). My review of the record in this case

i ndi cates that no such notice was given to Appellant.
Furthernore, the final hearing was never held. Instead,
the Adm ni strative Law Judge issued a final decision
based on the fact that he had not received any proof

of cure fromthe Appellant.

Al t hough the Adm nistrative Law Judge provi des several
hints in the record as to his expectations for Appellant's
final subm ssion of proof of cure, they do not satisfy the
notice requirenent for a final hearing after a continuance has
been granted. During the initial hearing, the Adm nistrative
Law Judge stated "I would say in the nonth of August woul d be

a good tinme as far as getting everything together. . . ."

[ Transcript (TR) at 41]. The Adm nistrative Law Judge al so
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menti oned Septenber of 1994 as the "projected"” date of cure.

[TR at 41; MO at 3]. In contrast, the Menorandum and Order

intimates that the stricter Sweeney factors, which require

a full year of successful aftercare, were applicable to the
Appel I ant, maki ng Novenber of 1994 the earliest nonth in which
Appel  ant woul d have been able to conply with the cure

requi renents. [M&O at 2, 3]. However, neither the
recommendation to the Appellant to "begin in August"” to
conpil e his necessary proof of cure, nor the two possible
dates for cure conpletion provided Appellant with an actual
date for the final hearing. Instead, the inconsistency

bet ween these references adds to the confusion over the
possible tinme franme for the final hearing.

In summary, the Appellant was incorrectly denied the
opportunity to be present at a final hearing. Therefore,
since the record indicates that Appellant was apparently still
making a good faith effort to show cure within the Sweeney
gui del i nes, he should have been allowed to provide the

Adm ni strative Law Judge with proof of cure.

CONCLUSI ON

The Adm nistrative Law Judge committed error because he
did not provide Appellant with notice of the date of the final

hearing after granting a continuance, as required by 46 C F. R
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5. 511.

ORDER
The Decision and Order of the Adm nistrative Law Judge,
dat ed Decenber 14, 1994, is hereby REMANDED. The
Adm ni strative Law Judge is directed to reopen the hearing and

to permt the Appellant to present any evidence of cure.

/'S/
R D. HERR
Vice Admral,
U. S. Coast Guard
Acti ng
Commandant

Signed at Washington, D.C. this 19th day of August, 1996.

Top
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