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Al LSWORTH

UNI TED STATES OF AMERI CA

DEPARTMENT OF TRANSPORTATI ON

UNI TED STATES COAST GUARD

UNI TED STATES OF AMERI CA

UNI TED STATES CQOAST GUARD : DECI SI ON OF THE
: COMVANDANT
VS.
NO. 2576

VMERCHANT MARI NER S LI CENSE
NO. 670146
| ssued to: Alfred E. Al LSWORTH

Thi s appeal has been taken in accordance with 46 U S. C
7702 and 46 C.F. R 5.701.

By order dated Decenber 3, 1992, an Adm nistrative Law
Judge of the United States Coast CGuard at Norfol k, Virginia,
revoked Appellant's nmerchant mariner's |license. The revocation
was based upon finding proved charges of violation of |aw,
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negl i gence, and m sconduct. The two specifications supporting

t he negligence charge alleged that on Septenber 13, 1991,
Appel l ant, while acting as naster of the tow ng vessel, MV
JACQUELI NE A, under the authority of the above captioned

i cense, negligently navigated the vessel resulting in an
allision with a privately owed dock and vessel in the Wcom co

Ri ver; and, on that sane date, failed to maintain a proper

| ookout. The specifications supporting the charge of m sconduct
al |l eged that on Septenber 13, 1991, Appellant wongfully worked

on his vessel for nore than 12 hours in a 24 hour period and

wongfully failed to give his nane,

address, and identification of his vessel to the owner of the

property damaged. The violation of |aw charge was supported by
a single specification alleging that on October 18, 1991,
Appel l ant, while acting as nmaster of the tow ng vessel, MV
JACQUELI NE A, under the authority of the above captioned
l'icense, wongfully worked for nore than 12 hours in a 24 hour
peri od. The hearing was held at Norfol k, Virginia, on February

11, 12, and 13, 1991. Appellant appeared personally wth | egal
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counsel at the hearing. Appellant denied all charges and
speci ficati ons.

After the hearing, the Adm nistrative Law Judge rendered a
Deci sion and Order (D&) in which she concluded that the charges
and specifications had been found proved. The Adm nistrative
Law Judge's witten Decision and Order was served on Appel | ant
on Decenber 14, 1993, twenty-two nonths after the hearing. This
D&O revoked Appellant's nerchant mariner's |icense no. 670146
and all other valid |licenses and certificates issued to
Appel | ant by the Coast Guard.
APPEARANCE: R. John Barrett, Law O fices of Vandeventer, Bl ack,

Meredith & Martin, 500 Wrld Trade Center, Norfol k, VA 23510.

FI NDI NGS OF FACT

Appel | ant served as master of the MV JACQUELI NE A, on
Septenber 12 and 13, 1991, and on COctober 18, 1991, under the
authority of tenporary Merchant Mariner's License No. 670146.
Appel lant's tenporary |icense authorized service as: "Master
| nl and St eam or Mbt or Vessels of not nore than 2000 gross tons;

first class pilot steamor notor vessels of not nore than 2000
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gross tons upon Chesapeake Bay and tributaries.” The MV
JACQUELINE A is a 119 gross ton, uninspected tow ng vessel with
a length of 59.8 feet.

The MV JACQUELI NE A departed Sout hern States Cooperative,
Inc., at Kilmarnock, Maryland, for Salisbury, Maryland, at
approxi mately 1736 hours on Septenber 12, 1991, pushing a 195
f oot hopper barge, the SL-185. The MV JACQUELI NE A term nated
this voyage at Perdue's Termnal in Salisbury, Mryland, at
approxi mately 0800 hours on Septenber 13, 1991. Thus, the
voyage was in excess of 12 hours wthin a 24 hour period.
Appel | ant and his deck hands--WIlliamAilsworth (his son) and
Robert Apperson--were the only personnel aboard the MV
JACQUELI NE A during this voyage fromKil marnock to Sali sbury.
Appel l ant was the only |icensed individual on board the MV
JACQUELI NE A.

During the norning of Septenber 13, 1991, while the
Appel | ant navigated the MV JACQUELI NE A upriver on the Wcom co
Ri ver near \Witehaven, Maryland, the visibility was |imted by
fog wwth visibility ranging from1/8 to 1/4 of a mle. There

was an incomng tide on the river; fog is not an unconmon
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occurrence on the Wcom co R ver in the Witehaven area during
nmornings with an incomng tide.

At approximately 0420 on the norning of Septenber 13, 1991,
the MV JACQUELI NE A and her barge, SL-185, were in the area of
a dock owned by M. Thomas Lilly. A loud crash was heard by

Thomas Lilly's neighbor, Calvin Peacock, at approximtely 0420

on Septenber 13, 1991. M. Peacock lives upriver approxi mately
1/4 to 1/2 mle from Thomas Lilly's dock. After manuevering for
approximtely 20 to 25 mnutes in the area of the Lilly dock,
the MV JACQUELI NE A continued its journey upriver towards
Sal i sbury and passed a quarter of a mle above the Witehaven
ferry at approximtely 0505. During the tinme Appellant operated
in the area of the Lilly dock, he sent a crewrenber to the bow
of the SL-185 to act as a | ookout. The crewnenber renained on
the bow for approxinmately four seconds. Appellant then sent the
ot her crewrenber to the bow He remained on the bow for one to
two mnutes. After leaving the area of the Lilly dock,

Appel l ant had a crewran maintain a radar watch. The rest of the
time, Appellant acted as his own | ookout fromthe pilot house of

the MV JACQUELI NE A using the radar.
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A 20 foot recreational fiberglass vessel, P/V H GH HOPES,
which is owned by Thomas Lilly, was noored between his dock and
pilings on the west (downriver) side of the dock. The P/V H GH
HOPES had its bow facing the river when | ast seen at dusk on
Septenber 12, 1991. The P/V H GH HOPES was struck on its port
side and twenty-seven to twenty-eight feet of the Lilly dock was
sheered off by a force noving upriver. According to a Maryl and
Nat ural Resources Police Oficer, the only other vessel besides
the MV JACQUELI NE A that had passed through the Route 50 bridge
fromdusk on Septenber 12, 1991, to 0750 on Septenber 13, 1991,
was the MV NIKKI JO C, which passed outbound at 1945 on
Septenber 12, 1991.

A Maryl and Natural Resources Departnent Police Oficer took
white fiberglass fragnents fromthe barge SL-185 and the damaged
P/V H GH HOPES on Septenber 13, 1991. These particles were
m croscopi cally exam ned at the Maryland State Police Crine
Laboratory by a forensic chemst. The chem st concl uded, after
exam nation, that the white fragnents taken fromthe barge SL-
185 were consistent with the fragnents taken fromthe fibergl ass

hul | of the P/V H GH HOPES.
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Appel lant did not notify M. Lilly of the allision between
the MV JACQUELINE A's barge, SL-185, and Lilly's dock and
vessel .

Appel | ant al so served as master of the MV JACQUELI NE A on
Cctober 17, 1991, under the authority of the above-capti oned
tenporary license. On that date, the MV JACQUELI NE A, together
wth the barge SL-185, got underway at approximately 1730 for a
schedul ed voyage from Cargill Incorporated, Chesapeake,
Virginia, to Cargill, Incorporated, Seaford, Delaware, on the
Nanti coke River.

Anot her |icensed person, Wlliam diver, was supposed to
acconpany Appellant on this voyage; however, he did not nake the

trip for personal reasons. Appellant departed on the voyage at

1730 without an additional |icensed operator. The schedul ed
trip of the MV JACQUELINE A from Cargill in Chesapeake,
Virginia, to Cargill in Seaford, Del aware, was a voyage of

approximately 120 nautical mles. Appellant expected the trip
to take at |east fourteen hours.
During the voyage to Seaford, the MV JACQUELI NE A did not

nmoor, anchor, or otherw se cease its underway operations until
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approxi mately 1600 on Cctober 18, 1991. The only other person
on board the MV JACQUELI NE A on this voyage was Robert
Apperson, an unlicensed crew nenber. The underway tine of the
MV JACQUELI NE A on the voyage from Chesapeake to Seaford was
approximately 22 1/2 hours.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. The Appell ant contends:
|. That he was faced with an energency situation in both
I nstances when he operated his vessel in excess of 12 hours in
24 hour periods and, thus, no violations of 46 U S.C. 8014(h)
occurr ed.
1. The chain of custody for physical evidence was inproperly
mai nt ai ned and, therefore, the evidence should not have been
adm tted.
I11. The Adm nistrative Law Judge inproperly dism ssed the
testinony of Appellant's expert and relied on nere suspicion or
speculation in finding the allision occurred.
| V. The presunption of negligence does not apply to Appell ant,

therefore, the burden is on the Coast Guard to establish an
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I ndependent basis for negligence, which it failed to do.
V. The Appellant nmaintains that he properly served as his own
| ookout .

OPI NI ON

A

Appel | ant contends the conditions present when he operated
his vessel in excess of 12 hours in a 24 hour period anounted to
energency situations. Title 46 U S.C. 8104 provides: "On a
vessel to which section 8904 of this title applies, an
I ndi vidual |icensed to operate a tow ng vessel may not work for
nmore than 12 hours in a consecutive 24-hour period except in an
energency." 46 U.S.C. 8104(h). Therefore, Appellant clains he
was not in violation of 46 U S.C. 8104(h). Wthout addressing
whet her 46 U.S.C. 8104(h) permts an operator to work a
conti nuous twel ve hour watch, | disagree that the situations
faced by the Appellant were "energencies”. Appellant has
inproperly interpreted the neaning of "energency" in 46 U S. C
8104(h) .

Title 46 U S.C. 8104 represents a recodification and
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conpi l ati on of several different statutes that were codified
together as part of a conprehensive effort ainmed at making Title

46, U.S.C. less redundant and easier to understand and apply.

See HR Rep. No. 338, 98th Cong., 1st Sess., at 113-117.

Accordi ngly, those statutes dealing with watches and work hour
limtations were generally grouped within 46 U S.C. 8104. 1Id.
at 113-117, 180. Because the term "energency" is not defined

wthin 46 U S. C 8104 nor further clarified wthin 46 U S. C
8104(h), the various sections of the recodification of 46

U S.C. 8104 should be read in consonance with each other. Id.
at 180 ("The Commttee intends that these sections [of Section

8104] to be [sic] interpreted in a manner consistent with one

another."); see also, Brotherhood of Loconotive Firenen and

Engi nemen v. Northern Pacific Railway Conpany, 274 F.2d 641,

647, (8th Gr. 1960), quoting, 73 AmJur.2d Statutes, 191 at

389 ("[t]he general intention is the key to the whole act, and
the intention of the whole controls the interpretation of its

parts"); Sutherland Stat. Const. 51.02 (5th Ed) (1995)

(di scussing construction of statutes on the sanme subject matter
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but wwth differing or omtted | anguage).
Prior to the recodification, provisions in 46 U S. C
8104(h) were found in 46 U S.C 405(b), and provisions in
46 U.S.C. 8104(b) and (c), which also Iimt work hours, "except
in an energency,"” were found in 46 U.S.C. 235 and 673. Unlike
the 46 U.S.C. 8104(h) provision inposing work hour limtations
"except in an energency," those in 46 U S. C.

8104(b) and (c) inpose the limtations "except in an emergency

when life or property are endangered.” | do not consider the
absence of the phrase "when |ife or property are endangered”
from46 U S.C. 8104(h) to expand the application of the work
hour Iimtation exception to additional energency situations not
I nposed by 46 U S.C. 8104(b) and (c). In order to apply the
recodi fied sections of 46 U S.C. 8104 in consonance wth each
other, | conclude that the work hour limtation in 46 U S. C
8104(h) al so applies except in enmergencies when life or
property are endangered. The Appellant was not faced with
situations where life or property were endangered on either
Sept enber 13, or Cctober 18, 1991, when he operated his vessel
I n excess of 12 hours within 24 hour periods; therefore, he was

filex//IIhgsms-lawdb/users/K nowl edgeM anagement...20R%202280%20-%202579/2576%20-%20A 1 L SWORTH.htm (11 of 25) [02/10/2011 9:07:08 AM]



Appeal No. 2576 - Alfred E. AILSWORTH vs. US - 7 July 1996

not faced with energencies under 46 U S.C. 8104(h).
B

Appel | ant argues that because "energency" is not
specifically defined in 46 U S.C. 8104(h), a Wbster's
di ctionary definition should be used. The Appellant w shes to
defi ne energency as, "[a] sudden, generally unexpected
occurrence or set of circunstances demandi ng i mredi ate action."
Appellant's Brief at 2. However, even if the conduct of the
Appel l ant is reviewed under the standard of the Wbster's
Dictionary definition, it falls short.

For the m sconduct occurring on Septenber 13, 1991,
Appel l ant contends that the fog encountered forced himto sl ow
the MV JACQUELI NE A so that he was unable to conplete his
voyage within twelve hours and conply with 46 U S.C. 8104(h).
Appel l ant's son/deckhand testified that the weather conditions

were, "hazy and starting to get foggy around the edges of the

bank and stuff, like it usually does in there.” Transcript (TR

at 355 (enphasis added). He went on to say, "W didn't know

whet her to stop, you know, because it usually gets worse
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upriver." TR at 356 (enphasis added). Additionally,
Appellant's testinony reveals that, at the tinme of the voyage
and with the existing tide conditions, fog was not an unusual
occurrence. TR at 542. The record is clear that the Appell ant
knew fog was an expected occurrence in the area to be transited.
Thus, Appellant can not claimthat the expected fog created a
"general ly unexpected occurrence or set of circunstances”
forcing himto violate the statute.

Appel | ant seeks to categorize the voyage of Cctober 17 and
18, 1991, in excess of 22 hours from Chesapeake, Virginia, to
Seaford, Del aware, as an energency situation because the
| i censed crew nenber he had schedul ed cancel |l ed. Appell ant
clainms his actions fall under the energency exception because
the person who cancelled did so to take his wife to the hospital
and because the voyage had al ready been del ayed by bad weat her
and could not be del ayed any |longer. \While the cancellation may
be considered a generally unexpected circunstance, it certainly
did not dermand i mmedi ate action. In this scenario, Appellant
stretches the neani ng of energency to extend to the economc

| oss he m ght incur while searching for a licensed repl acenent.
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Foll ow ng Appellant's logic, a mariner would be permtted to
avoid the work hour limtations of 46 U.S.C.  8104(h) for
situations which are created by the mariner's own design.
Plainly, these types of situations are not energencies and |
decline to accept them as such.

[

Appel | ant asserts that the custody chains for the sanples
of physical evidence collected and anal yzed by the Maryl and
State Police were not properly maintained and, therefore, that
evi dence shoul d not have been admtted. | disagree.

Appel | ant argues that the chain of custody is suspect
because the police officer who took two sanples fromthe barge
SL-185 placed themin two separate plastic bags and the evidence
|l og only indicates one sanple. Appellant's argunent is
specious. After a thorough review of the record, it is clear
that the Investigating O ficer established an adequate chain of
custody for the adm ssion of the lab results into evidence. The
testinony of the police officer taking the sanples indicates
that two distinct sanples were taken fromthe barge SL-185. TR

at 322. One sanple was scrapings of netal fragnments and the
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ot her sanple was of white particles. TR at 323. Each sanple
was put in a separate plastic evidence bag and | abeled. TR at
322, 323. The two sanples were then placed in one package and
sent to the Maryland State Police Crine Laboratory for analysis.

TR at 321 - 323. The custody log of the Maryland State Police

did indicate that only one envel ope was recei ved; however, it
contai ned two evi dence bags, one with the netal fragnments and
one wth fiberglass scrapings, both fromthe SL-185. TR at 323,
| O exhibit No. 10. It is also clear that sanples fromthe P/V
H GH HOPES and sanples fromthe barge SL-185 were never m xed,
as evidenced by the receipt fromthe Maryland State Police Crine
Laboratory. 10 exhibit No. 10. The | aboratory exam ner

concl uded that the white fragnents fromthe barge SL-185 were
consistent in color and m croscopi c appearance to the white
fragment fromthe P/V HGH HOPES. 0O exhibit No. 10.

I n addition, Appellant clains the sanples were not properly
secured because they were left in an unl ocked storage
conpartnment on the police vessel for 19 days and civilians were
allowed to ride on the police vessel. These assertions by the

Appel | ant are not supported by credible evidence in the record.
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The sanpl es of physical evidence collected by the Maryl and
State Police were kept on board the police vessel in a storage
cont ai ner from Septenber 13, 1991 through Cctober 2, 1991
however, the vessel was | ocked when the police officers were not
present. TR at 155. The vessel may have been unl ocked on
occasi on, but usually only when the officers were in the area.
TR at 169 - 171. The Maryland State Police did not permt
civilians to ride on the vessel as Appellant clains. TR at 156
- 157. Furthernore, discrepancies in the chain of custody go to
the weight of the evidence, not to its admssibility. United

States v. Shackleford, 738 F.2d 776, 784 (11th Cr. 1984),

United States v. Jefferson, 714 F.2d 689, 696 (7th Cr. 1983),

United States v. Lanpson, 627 F.2d 62, 65 (7th Cr. 1980); see

al so (Appeal Decision, 2202 (VAIL)).

Argui ng that the sanples taken were not credible, the
Appel l ant al so asserts that the presence of the white particles
on the SL-185 is not determ native that the SL-185 allided with
the Lilly dock and vessel. However, the Adm nistrative Law
Judge sinply considered the simlarity of the particles found on

the barge SL-185 to the P/V H GH HOPES as "sone evidence to
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wei gh" and not as determinative of the allision. D& at 10. |
do not find any significant breaches in the chains of custody
for the sanples collected fromthe vessels invol ved and,
therefore, find that the sanples were properly admtted into
evi dence and given credi ble weight by the Adm nistrative Law

Judge.

1]
The Appellant contends that the Adm nistrative Law Judge
i gnored the testinony of his expert witness and relied on nere
suspi cion or speculation in reaching her findings that he
negligently navigated his tug and barge so as to collide with

the Lilly dock and pl easure vessel. | disagree.

Appel | ant contends that the evidence presented by his
expert was entitled to be given nore weight than evidence
presented by the Maryland State Police Oficer because of his
greater experience. The Adm nistrative Law Judge, as the trier

of fact, is the judge of credibility and determ nes the wei ght

to be given to the evidence. Appeal Decisions (2302 (FRAPPIER)),
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(2290 (DUGGE NS)), (2156 (EDWARDS)), (2017 (TROCHE)), (2365 (EASTMAN)),

(2551 (LEVENE)). Seeing no reliance by the Adm nistrative Law

Judge on inherently incredible evidence, that judgnment will not

be di sturbed on appeal. Appeal Decisions, (2541 (RAYMOND)), (2522)

((JENKINS)), (2492 (RATH)), (2333 (ALAYA)). M review of the record

does not indicate the testinony of the Maryland State Police
Oficer was inherently incredible. It also indicates that the
Appel lant's expert's testinony was discredited.

Appel l ant mai ntains that the testinony of his expert
W t ness regarding the physical evidence proves the barge SL-185
could not have been involved in the allision. The Appellant's
expert witness, M. David Barto, testified that, in his opinion,
the damage to the P/V H GH HOPES was i nconsistent with being hit
by the barge SL-185. TR at 468 - 469. However, on cross
exam nation, M. Barto conceded that, in order to reach the
conclusion that the barge SL-185 did not cause the danage to the
P/V H GH HOPES, he woul d have to nake assunptions on the speed
of the barge SL-185 and the strength of the P/V H GH HOPES and

the pier. He further admtted that none of these factors were

filex//Ilhgsms-lawdb/users/K nowl edgeM anagement...20R%202280%20-%202579/2576%20-%20A 1 L SWORTH.htm (18 of 25) [02/10/2011 9:07:08 AM]


file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11610.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11476.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11337.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11685.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11871.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11861.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11842.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11842.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11812.htm
file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D11653.htm

Appeal No. 2576 - Alfred E. AILSWORTH vs. US - 7 July 1996

known to himor tested by him TR at 483. This cross
exam nation discredited the Appellant's expert w tness
testinmony. In finding that the barge SL-185 struck the P/V H GH
HOPES and Lilly dock, the Adm nistrative Law Judge relied on
evi dence that proved the physical possibility of the accident
I ncluding: the depths of the water around the Lilly dock, the
sandy quality of the bottom the draft and contour of the barge
SL- 185, and testinony and evi dence presented by the State
Police. D& at 11. Additionally, |I note that the SL-185 was in
close proximty to the Lilly dock and vessel at the tinme of the
crash, and that the only other vessel in the Wcom co River, the
MV NIKKI JO C, was elimnated as a possi ble cause of the
allision because it was traveling in the opposite direction and
not in the area at the tinme of the allision.

It is well established that the Adm nistrative Law
Judge is not bound by the testinony of expert w tnesses. Appeal

(Decisions 2294 (TITTONIS)), (2365 (EASTMAN)). The decision of the

Adm ni strative Law Judge to dism ss an expert's testinony wll
not be overturned unless arbitrary, capricious or an abuse of

di scretion. Appeal Decision (2365 (EASTMAN)). Furthernore, the
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findi ngs made by the Adm nistrative Law Judge need not be
consistent with all the evidentiary material contained in the
record so long as sufficient material exists in the record to

justify such a finding. Appeal Decisions (2282 (LITTLEFIELD)),

(2395 (LAMBERT)), (2450 (FREDERICK)). | find the Adnministrative Law

Judge's decision to discredit the Appellant's expert witness's
testinmony and find that the barge SL-185 struck the P/V H GH
HOPES and dock are well reasoned and based on credi bl e evidence
in the record. Therefore, I will not overturn them on appeal.
|V

Appel | ant argues that the presunption of negligence that
may ari se when a vessel strikes a stationary object is not
applicable in this case because the of fending vessel is not
clearly known. Appellant also argues that, because the Coast
GQuard failed to establish that an allision occurred, the
specification for failure to give his nane and address to the
owner of the property damaged, M. Lilly, nust also fail. TR at
265 & 551. Because | have already found that the Adm nistrative
Law Judge's finding that the barge SL-185 struck the P/V H GH

HOPES and dock is supported by credi ble evidence in the record,
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this basis for the Appellant's appeal is elimnated and |

decline to address it further.

V
The Appellant maintains that he properly served as his own
| ookout by using the MV JACQUELINE A's radar. Appellant

contends, citing Capt'n Mark v. Sea Fever Corp., 692 F.2d 163,

(1st Cir. 1982), that the rule requiring a | ookout to be on the
bow at all tinmes and to have no other duties is an unrealistic
requi rement to i npose on small vessels with limted crews,
especi ally those equipped with radar. The Appellant m sreads

the ruling in Capt'n Mark. The question is not whether a

dedi cat ed | ookout shoul d have been posted on the bow of the
barge SL-185 at all tines, only whether Appellant could properly

serve as the lookout in light of all the attendant

circunstances. See Capt'n Mark, supra, at 166.

Rule 5 of the Inland Rules of Navigation provides: Every
vessel shall at all tinmes maintain a proper |ookout by sight and
hearing as well as by all avail abl e neans appropriate in the

prevailing circunstances and conditions so as to make a full
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apprai sal of the situation and of the risk of collision. 33
U S.C 2205. The adequacy of the | ookout is a question of fact

to be determined in light of all existing facts and

circunstances. Capt'n Mark, supra, at 166-165; Anthony v.

| nt ernati onal Paper Co., 289 F.2d 574, 580 (4th Cr. 1961) ("the

guestion of the sufficiency of the | ookout in any instance is
one of fact to be realistically resolved under the attendant

ci rcunstances, bearing in mnd that the performance of | ookout
duty is an inexorable requirenent of prudent navigation"). In
Coast Quard suspension and revocation proceedings, in order to
determ ne the adequacy of the |ookout, the Adm nistrative Law
Judge nust carefully consider all of the surrounding
circunstances faced by the | ookout and determ ne whet her those

circunstances pernmtted the | ookout to adequately perform

| ookout duties. See Appeal Decisions (2319 (PRAVELEQ)),

(2390 (PURSER)), (2421 (RADER)),

(2474 (CARM ENKE) ), (2482 (WATSQN)),

(2046 ( HARDEN)) .

The facts on the record indicate that the Appellant, while

the MV JACQUELINE A and the SL-185 were transiting the fog
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| aden Wcom co R ver, on two separate occasions sent a crewran
to the head of the bow of the barge SL-185. Additionally, at

ot her tinmes, he performed | ookout functions using the radar and

had a crewran maintain a radar watch after |eaving the area of
the Lilly dock. TR at 545. Robert Apperson was sent to the bow
while the MV JACQUELINE A was in the area of the Lilly dock to
act as a | ookout and he stayed there for approximtely "four
seconds". TR at 46. That was the only tine he acted as a

| ookout. TR at 47. The other crewran, WIlliam Al |l sworth, went
to the bow to act as a | ookout after Robert Apperson returned
fromthe bow TR at 544. He remained on the bow for "a m nute,
two mnutes.” TR at 360. According to WIlliamAilsworth, at
this tine, the fog was so thick at points that you could not see
the bow of the barge fromthe wheel house of the MV JACQUELI NE
A. TR at 357. The conditions all the way up the Wcom co

Ri ver, approximately 12 to 15 mles, continued to be thick

bl ankets of fog with occasional clearings, wth visibility
limted to 1/8 to 1/4 mle. TR at 201, 363-365. The MV

JACQUELI NE A woul d slow in the fog and speed up in clear spots,
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however, no | ookouts were posted on the bow for the remai nder of
the journey to Salisbury. TR at 363.

The Adm nistrative Law Judge held that, under the
prevailing circunstances, and considering the length of tow and
the fact the transit occurred during the darkness of night, a
| ookout shoul d have been stationed at the head of the barge SL-
185. D& at 12. | find that the Adm nistrative Law Judge
properly reviewed all of the attending circunstances faced by
the crew of the MV JACQUELI NE A and appropriately determ ned
those circunstances did not permt the Appellant to serve as
both the vessel operator and | ookout on the Wcom co River
during the norning of Septenber 13, 1991.

CONCLUSI ON

The findings of the Adm nistrative Law Judge are supported
by substantial evidence of a reliable and probative nature. The
heari ng was conducted in accordance with applicable | aw
regulations. | find no error in the Adm nistrative Law Judge's
application of the | aw

ORDER

The decision of the Adm nistrative Law Judge dated
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Decenber 3, 1992, is AFFIRVED. The order of the Adm nistrative
Law Judge i s AFFI RVED.

ROBERT E. KRAMEK
Admral, U S. Coast QGuard
Commandant

Si gned at Washington, D.C., this 7th day of July, 1996.

Top
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