Appeal No. 2575 - Ronald P. WILLIAMS vs. US - 25 June 1996

UNI TED STATES OF AMERI CA
DEPARTMENT OF TRANSPORTATI ON

UNI TED STATES COAST GUARD

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD
DECI SI ON OF THE
VS.
COVIVANDANT
LI CENSE NO. 691817
ON APPEAL

| ssued to: Ronald P. WIIians,:
Appel | ant: NO. 2575 :

This appeal is taken in accordance with 46 U.S.C. 7702 and
46 C. F.R 5.701.

By order dated Novenber 7, 1994, an Administrative Law Judge
of the United States Coast Cuard at Mobile, Al abama revoked
Appel |l ant' s Li cense based upon finding the use of a dangerous
drug charge proven. The single specification supporting the
charge all eged that on or about May 12, 1994, Appell ant
wrongfully used cocaine as evidenced by a drug test and the urine
speci nen coll ected on that date.

The hearing was held at Mobile, Al abama on August 12, 1994.
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Appel l ant el ected to represent hinself and entered a response
denyi ng the charge and the specification.

During the hearing, the Coast Guard Investigating Oficer
(hereinafter "lInvestigating Oficer") introduced into evidence 10
exhibits, and the testinony of five witnesses. All of the
wi tnesses testified via tel ephone. In defense, Appellant offered
into evidence 10 exhibits.

After the hearing, the Adm nistrative Law Judge rendered a

Deci si on whi ch concludes that the charge and specification were
found proved. On Novenber 7, 1994 the Admi nistrative Law Judge
issued a witten order revoking Appellant's License No. 691817.
Appel lant filed a tinely appeal on Decenber 20, 1994, and
after receiving an extension, conpleted his appeal on March 27,
1995. Therefore, this appeal is properly before the Comrandant

for revi ew.

APPEARANCE: Appel |l ant, pro se.

FI NDI NGS COF FACT

At all relevant tinmes, Appellant was the hol der of the above
captioned License. On May 12, 1994, Appellant provided a urine

speci nen for a pre-enploynent drug screening. The specinen was
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provided to M. Mdsley of Drug Regul ati ons Conpliance, Inc.
Prior to becom ng a specinen collector, M. Msley underwent an
extensive 30-day training programunder the instruction of M.
Myers, the president and chief executive officer of Drug
Regul ati ons Conpl i ance.

M. Mbsl ey provided Appellant with a speci men contai ner and
acconpanied himto the public rest roomwhere the specinen was
collected. In the rest room Appellant used a private stall
whil e providing the specinen. Appellant then provided the
required urine specinen to M. Msley who initiated the chain of
cust ody procedures by affixing an identification |abel with a pre-
printed specinmen identification nunber to the side of the
cont ai ner.

The drug testing custody and control formwas conpl eted and

verified by Appellant. Appellant acknow edged that the specinen

container was sealed in his presence with a tanperproof seal and
that the information provided on the control form and speci nen
contai ner was correct. This acknow edgnment was refl ected by
Appel l ant's signature on the donor certification line of the drug
testing custody and control form

Subsequently the urine specinen was coll ected by courier and
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delivered to Danon/ Metpath Cinical Laboratories, a Substance
Abuse and Mental Health Service Adm nistration (SAVSHA) certified
drug testing facility. Appellant's urine specinen tested
positive
for cocaine netabolites in both the initial screening
and confirmation tests. The test results were forwarded to
Medi cal Review Services where Dr. Pflug was assigned as Medi cal
Review O ficer. After review ng the custody and control form
conducting an initial interview w th Appellant, and investigating
Appel lant's allegations that the specinmen was coll ected
incorrectly, Dr. Pflug verified the test as positive.

Appel l ant | earned of the positive test results on May 24,
1994. On July 25, 1994, Appellant, of his own volition,
submtted to a hair analysis drug test. The results of this test

wer e negative for cocaine.

BASES OF APPEAL

Appel | ant asserts the foll owi ng bases of appeal fromthe
deci sion of the Adm nistrative Law Judge:
1. The Adm nistrative Law Judge inproperly all owed

t el ephoni c testinony of the specinen collector and therefore the
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Appel | ant was deni ed due process;
2. The record fails to establish the m ninumregul atory
requi renments of the collection procedure of Appellant's specinen,;
3. The Adm nistrative Law Judge inproperly rejected
evi dence of the Medical Review Oficer's conflict of interest;
and
4. The Admi nistrative Law Judge inproperly rejected
evi dence of a radi oi munoassay hair anal ysis.

OPI NI ON

Appel | ant asserts that he was deni ed due process because the
Adm ni strative Law Judge all owed t he specinen collector to
testify via phone, rather than requiring in person testinony.
[Transcript (TR) at 17]. Appellant relies on 46 CF. R 5.519(2)
to support this contention. However, this section of the
regul ations only entitles a respondent to have w tnesses
subpoenaed, as Appellant was notified at the hearing. [TR at 7].
It does not guarantee the right to confront the witnesses in
person. Furthernore, it is established by regulation and case
| aw t hat tel ephonic testinony is acceptable in these proceedi ngs.

46 C.F. R 5.535(f); (Appeal Decision 2476 (BLAKE)), aff'd NTSB
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Order No. EM 156 (1989), aff'd Blake v. Departnent of

Transp., NTSB, No. 90-70013 (9th Cr. 1991).
Additional ly, Appellant raised no objection to the
Adm ni strative Law Judge's decision to allow the tel ephonic

testinony at the hearing. [TR at 17]. Absent clear error,

Appel l ant is precluded fromraising the i ssue on appeal unless an
obj ection was raised at the hearing.

46 C.F.R 5.701(b); Appeal Decisions (2458 (GERVAN)); (2376)

((FRANK)); (2384 (WLLIAMS)); (2463 (DAVIS)); (2504 (GRACE)); (2524)

((TAYLOR)). Accordingly, Appellant's assertion is without nerit.

[

Appel | ant asserts that the collection procedures did not
fully conply with the regulatory requirenents, and thus the
results of the drug test are invalid. First, Appellant contends
that the specinen collector neglected to post the public rest
room agai nst access during the collection as required by 49
C.F.R 40.25(b)(2). Second, he contends that the chain of
cust ody was broken because the control fornms were left in the

office while the Appellant and the specinmen collector were in the
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rest roomcollecting the sanple.

| concur with the Appellant that the applicable guidelines
state that a public rest room be posted prior to collecting a
sanple. The regulations also state that the purpose for this
requirenment is to "avoid enbarrassnent to the enpl oyee or
di straction of the collection site person.” 49 C. F.R
40.25(b)(2). In the instant case, the record reflects that the
Appel l ant's privacy was nai ntai ned during the collection because
the Appellant used a private stall while providing the sanple and
no one el se entered the rest roomduring the collection.
[TR at 37, 59]. Further, the specinen collector, M. Msley, was
not distracted fromhis duties. The record shows that he nade an
i nspection of the stall where the collection was taken and added

the bluing agent to the toilet. [TR at 37, 59]. Therefore, the

error of not posting the rest roomwas harm ess since it did not
violate the integrity of the specinen.

Appel  ant' s second assertion of faulty collection procedures
also fails. He relies on 49 CF. R 40.25(f)(25)(i) for the
proposition that the specinen control fornms nust acconpany the
speci men collector into the rest roomwhile the specinen is being

coll ected. However, the reqgqulations indicate that the chain of
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cust ody begi ns when the actual specinmen is presented to the
coll ection personnel, not when the Appellant was provided with an
enpty container. 49 CF. R 40.25(f)(25). Furthernore, 49
CF.R 40.25(f)(25)(ii) requires collection personnel to renmain
at the collection site only after the specinen is presented to
t hem

The record indicates that after the speci nen was presented
to M. Mosley, sufficient safeguards and procedures were enpl oyed
to ensure a proper chain of custody and an unadul terated
speci nen. Not the |east of these safeguards is the fact that the
Appel |l ant witnessed the entire chain of custody procedure and
then certified by his signature that the tanperproof seal on the
sanpl e he provi ded matched the nunber on the custody control
form [TR at 37-38, 40-43].

In any event, the sufficiency of the chain of custody
applies only to the weight given to the evidence, not its

adm ssibility. Appeal Decisions (2476 (BLAKE)), (2542 (DEFORGE)),

United States v. Shackleford, 738 F.2d 776 (11th G r. 1984). The
conclusions of the Adm nistrative Law Judge in this matter w |
not be overturned unless they are w thout support in the record

and i nherently incredible. Appeal Decisions (2542 (DEFORCE)), (2424)
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((CAVANAUGH) ), (2423 (WESSELS)), (2422 (G BBONS)). As noted above, the

record contains sufficient testinony to support the findings of
the Adm nistrative Law Judge that the specinen collection
conplied with the chain of custody procedures in 49 CF. R
40.25. [TR at 36-38, 40-42, 102-105].

My determ nation on this basis of appeal is consistent with
nmy prior decisions holding that m nor technical infractions of
the regul ations do not violate due process unless the infraction
breaches the chain of custody or violates the specinen's

integrity. Appeal Decisions (2522 (JENKINS)), (2537 (CHATHAM),

(2541 (RAYMOND)), aff'd NTSB Order No. EM 175 (1994); (2546)

((SVEENEY)), aff'd NTSB Order No. EM 176 (1994).

11
Appel | ant asserts that because the Medical Review Oficer
(MRO, Dr. Pflug, has a financial interest in a conmpany that
provi des rehabilitative services to persons who test positive for
drugs, the MRO did not carry out his duties as required by the
regul ations. Essentially, the Appellant contends that Dr.
Pflug's conpany could stand to profit if Appellant |lost his

license in this proceeding. Appellant alleges that he was
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contacted by Dr. Pflug' s conpany, Medical Review Services, and
solicited to purchase their services in an attenpt to get his

| icense back. [TR at 111-112]. Appellant's assertion is wthout
support in the record. First, there is no evidence that Dr.
Pflug was biased in his review of the test results. In fact, the

evidence is to the contrary. The record reflects that Dr. Pflug

conpetently carried out his prescribed duties as MO [ TR at
91-94]. Dr. Pflug further acted on Appellant's behal f by
contacting Drug Regul ati on Conpliance to investigate all egations
of inproper testing procedures. [TR at 94, 97]. Second, there
IS no evidence supporting Appellant's statenent, nmade in his

cl osing argunent, that he was solicited by Medical Review
Services. Third, there is no evidence that Medical Review
Services, and therefore Dr. Pflug, would actually profit from
Appel l ant's need for rehabilitative services. It is well
establ i shed that questions involving the credibility of a

W tness, even in light of allegations of bias and self interest,
are best decided by the Adm nistrative Law Judge who presides at

the hearing. Appeal Decisions (2017 (TROCHE)), aff'd NTSB O der

No. EM 49 (1976); (2253 (KIELY)); (2279 (LEWS)); (2290 (DIGE NS)); (2395)

((LAMBERT)). The Adm nistrative Law Judge's determ nation
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wi || be upheld absent a showing that he was arbitrary and

capricious. |d. Here, the record contains substantial evidence
that Dr. Pflug correctly carried out his duties, and there is no
evi dence that his actions were in any way adversely or inproperly

affected by his financial interests.

IV

Appel lant's final assertion is that the Adm nistrative Law
Judge did not consider evidence of a negative radi oi munoassay
hair (RI AH) analysis collected on July 25, 1994. | agree that
the | anguage of the Admi nistrative Law Judge's Decision and Order
(D&O) inplies that this evidence was not consi dered because of
its unproven reliability and the fact that RIAH is not authorized
by any relevant regulation. [D&) at 8-12]. Under the guidelines

of
the Adm nistrative Procedure Act (APA), which apply to this

proceedi ng, "any oral or docunentary evidence may be received,
but the agency as a matter of policy shall provide for the
exclusion of irrelevant, inmmterial, or unduly repetitious
evidence." 5 U S.C 556(e)(enphasis added); 46 U.S.C

7702. The fact that the regulations only provide for urine

testing does not vitiate the broad APA standards for the
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adm ssibility of evidence. Because the Adm nistrative Law Judge
did not make any findings in regard to evidence of the negative
Rl AH analysis, it may have been inproperly excluded. It is also
unclear if the Rl AH evidence was not consi dered because it was
believed to be irrelevant or inmaterial.

The APA provides that the agency review may be taken de
novo. 5 U S. C. 557(b). Thus, | have the authority to alter or
nodi fy the findings based on the record. 46 C F. R
5.705(a). Because the RIAH evidence in this case is entirely
docunentary, | find it unnecessary to remand the record to the
Adm ni strative Law Judge and | will nodify the findings as

needed. Appeal Decisions (2275 (ALOQUI SE)), (2289 (ROGERS)).

A prelimnary issue concerning the Rl AH evi dence nust be
addressed first. Under the APA and applicabl e regul ati ons,
“"[t]he transcript of testinony and exhibits, together with al
papers and requests filed in the proceedi ng, constitutes the
exclusive record for decision. . . ." 5 US. C 556(e)(enphasis
added); 46 C.F.R 5.563(c). "A sanction may not be inposed or
rul e or order issued except on consideration of the whole record.

" 5 US C 556(d) (enphasis added). 1In comng to a

deci sion on the credibility of the R AH analysis, the
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Adm ni strative Law Judge consi dered evi dence not contained in the
record. [D&0O at 8-11]. Although this issue was not raised on
appeal, | raise it here sua sponte because it was clear error and
the Appellant did not have the benefit of counsel in preparing

his appeal. (Appeal Decision 2168 (COOPER)).

The Adm nistrative Law Judge consi dered evi dence on the
validity of hair analysis fromtwo treati sesO and one
prof essional articleO that were not offered by either party. |If the
Admi ni strative Law Judge intended to take official notice of
these materials, such a finding is |lacking. Even so, "[w hen an
agency decision rests on official notice of a material fact not
appearing in the evidence in the record, a party is entitled, on
tinmely request, to an opportunity to show the contrary."” 5
US C 556(e). Coast CGuard regulations further require that the
opportunity for rebuttal be on the record. 46 C F. R 5.541.
Nei ther party was afforded an opportunity to rebut the non-record
evi dence considered by the Adm nistrative Law Judge. Therefore,
t hese additional materials should not have been consi dered.
Accordingly, nmy de novo reviewis limted to the docunents
entered into the record at the hearing.

The standard of proof for suspension and revocation
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proceedings is that findings nust be "supported by and in
accordance wth the reliable, probative, and substanti al
evi dence. " 5 US C 556(d); 46 CF.R 5.63. This has been

interpreted to establish a preponderance of the evidence standard

of proof. Stednman v. Securities and Exch. Commin, 450 U S. 91

(1981); (Appeal Decision 2468 (LEWN)). | find that the evidence

in the record supports a finding that the results of the urine
drug test are nore reliable than Appellant's negative RI AH
anal ysi s.

The I nvestigating Oficer offered two reports that question
the reliability and acceptability of Rl AH anal ysis.
[Investigating O ficer Exhibits 9, 10; TR at 136]. These
docunents point out serious problenms with R AH anal ysi s including
the lack of license and certification programs for Rl AH
| aboratories, major uncertainties in the interpretation of
results, lack of generally accepted studies verifying the
technol ogy, and the lack of information regarding the effect of
external chem cal treatnents. [|d. The consensus of both
articles is that RIAH analysis is currently unproven as a net hod

for drug detection.
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Appel lant relies on a 1990 court decision where Rl AH
anal ysis was accepted as sone proof of evidence of drug use.
United States v. Medina, 749 F. Supp. 59 (E.D.N Y. 1990).
[ Respondent Exhibit F;, TR at 131]. H s reliance is msplaced for
several reasons. First, Medina is distinguished fromthis case
because in Medina, a positive R AH anal ysis was used
to prove drug use. Medina does not indicate whether a negative Rl AH
analysis may refute a positive urine drug test in an effort to
prove non-use. Second, the Medina court required several
threshol d determ nations before allowing the RI AH anal ysis.O
Appel | ant of fered no evidence to support these threshold
determnations in this case. Finally, even though the Mdina
court allowed the RI AH evidence, it also required additional
corroborating evidence before reaching the conclusion the
def endant used cocai ne. Medina, 749 F. Supp. at 62. Thus, it
was apparent that the District Court concluded that Rl AH anal ysis
has not reached the |level of trustworthiness to stand on its own
as proof of cocaine use. The scientific comunity obviously
agrees because it continued to question the reliability of R AH
anal ysis even after the Medina decision. [lnvestigating Oficer
Exhi bit 10].

The only substantive evidence of the reliability of Rl AH
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anal ysis offered by the Appellant is fromthe conpany that owns
the proprietary rights to RIAH. [ Respondent Exhibits GJ; TR at
131]. This evidence does not provide a rigorous eval uation of
t he RI AH net hodol ogy, but nore closely resenbl es pronotional
material or sales advertisenents. Furthernore, the Appellant
relies on the fact that the RIAH anal ysis allegedly covers the 90
day period before the test. [Respondent Exhibit G. Therefore,
he reasons that a negative R AH anal ysis perfornmed 75 days after
a positive urine test indicates that he was drug free on the date
of the initial test. [TR at 147-148]. However, the Appellant's
own evidence indicates that the 90 day coverage only applies to
an average person.0 [Respondent Exhibit I]. Appellant offered
no evidence to prove that he neets the definition of an average
person for the purposes of RIAH analysis. Additionally,
Appel | ant of fered nothing to prove that Rl AH anal ysis i s not
affected by the application of external chem cal treatnents to

the hair.

In sunmary, there are too many uncertainties in Appellant's
Rl AH evi dence to convince ne that it is reliable and that the
time period covered by his RIAH anal ysis actually overlaps with

the urinalysis screening. Therefore, | find that the record
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supports, by a preponderance of the evidence, placing reliance on

the urine drug test over the RI AH anal ysi s.

CONCLUSI ON

The findings of the Adm nistrative Law Judge are supported
by substantial evidence of a reliable and probative nature. Wth
the exception of the consideration of RI AH anal ysis evidence from
outside the record, the hearing was conducted in accordance with
applicable laws and regul ations. The apparent failure of the
Adm ni strative Law Judge to consider Appellant's evidence of a
negati ve Rl AH anal ysis was error. However, on de novo review, |
conclude that the RIAH evidence in the record is not sufficient
to rebut Appellant's use of drugs as shown by the postive

urinal ysis.

ORDER
The decision of the Adm nistrative Law Judge dated Novenber
7, 1994, as nodified by ny supplenental findings and concl usi ons,
and the reasoning therefore in this Decision, is AFFIRMED. The

order of the Adm nistrative Law Judge i s AFFI RVED.
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/'S ROBERT E. KRAMEK
ADM RAL, U.S. Coast @Guard
Commandant

Si gned at Washington, D.C. this 25th day of June, 1996.

O David G Evans, Drug Testing Law, Technol ogy, and Practice
5.03 (1993); Kevin B. Zeese, Drug Testing Legal Manual 2-40
(1993).

O National Institute on Drug Abuse (NIDA), Commttee of
Toxi col ogy Scientists, Consensus

2 Cont. Opinion (1990).

0O 1) Sanple was properly obtained; 2) |aboratory techni que was
sound; and 3) |aboratory technique was accurate. Medina, 749 F.
Supp. at 62.

O According to the pronotional nmaterial for RIAH, the hair of an

average person grows at a rate of 1.3 cninonth, with an estinmated
variance of 0.2 cmnonth, or 15% Therefore, a 3.9 cm sanple
could represent a tine period anywhere from76.5 to 103.5 days.
Appel | ant of fered no evidence to establish the statistical
reliability of the estimated 0.2 cmvariance, or that this

vari ance applies to soneone with Appellant's characteristics.

Top
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