Appea No. 1577 - Eugene C. PORTER v. US - 18 August, 1966.

I N THE MATTER OF LI CENSE NO 248277 NMERCHANT NMARI NER' S DOCUMENT NO.
Z-369973-D1 AND ALL OTHER SEANMAN S DOCUMENTS
| ssued to: Eugene C. PORTER

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1577
Eugene C. PORTER

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 23 February 1966, an Exam ner of the United
States Coast CGuard at Long Beach, California, suspended Appellant's
seaman' s docunents for six nonths outright plus six nonths on
twel ve nont hs' probation upon finding himguilty of m sconduct.

The specifications found proved allege that while serving as second
assi stant engi neer on board the United States SS NORBERTO CAPAY
under authority of the docunent and |icense above described, on or
about 11 January 1966, at Manila Philippine Republic, Appellant

(1) wongfully assaulted and battered the chief mate of
t he vessel,

(2) wongfully assaulted and battered anot her
crewnenber, WIder Wall ace; and

(3) wongfully failed to join the vessel.
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At the hearing , Appellant elected to act as his own counsel,
with the assistance of his wife. Appellant entered a plea of
guilty to the charge and to all specifications except that alleging
assault and battery upon WIder Wall ace.

The I nvestigating Oficer introduced in evidence docunentary
evidence fromthe ship's articles and official |og book, and the
testinmony of the two alleged assault victins and of the first
assi stant engi neer of the vessel.

I n defense, Appellant offered unsworn statenents by his wfe
and hi nsel f.

At the end of the hearing, the Exam ner rendered an oral
deci sion in which he concluded that the charge and all
specifications had been proved. The Exam ner later entered an
order suspending all docunents issued to Appellant for a period of
six nonths outright plus six nonths on twelve nonths' probation,
and the entire decision was served on 28 February 1966. Appeal was
tinely filed on 28 March 1966. Appeal was perfected by filing of
a brief on 10 June 1966.

FI NDI NGS OF FACT

On 11 January 1966, Appellant was serving as second assi st ant
engi neer on board the United States SS NORBERTO CAPAY and acti ng
under authority of his license and docunent while the ship was in
the port of Manila, Philippine Republic.

On this date, Appellant approached the chief mate of the
vessel, on deck, and asked him a question about shifting of the
ship. D ssatisfied with the answer, he directed foul and abusive
| anguage to the mate, invited himto take off his glasses, then
struck himon the head, knocking the glasses off. |In the nelee
that followed several nore blows were struck, latterly by the mate
I n self defense.

When t he epi sode ended, Appellant went to the engi neroom where
he was on watch. An ordinary seaman, Willace, was ordered by the
chief mate to unl ock a padl ock, on a door, which could be reached
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only by transversing the engi ne spaces. Appellant, who apparently
had earlier difficulties wwth Wallace ashore in another port,
approached Wal | ace belligerently and several tines pulled himby
the arm \When Appellant threatened further battery upon Wal |l ace by
raising a |l arge wheel wench over his head Wal |l ace struck Appell ant
in the face at |least twice, causing injuries in the area of the
eyes.

Appel | ant then departed the ship, leaving his |license and sone
personal effects aboard, and never rejoined before the conpletion
of the voyage.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner.

Several bases of appeal are urged. First is that Appellant
did not have a | awer counsel at the hearing and was thereby
prej udi ced.

The second is a matter of mtigation. It is noted that the
voyage records show t hat NORBERTO CAPAY was on an extended voyage,
that the offenses alleged all occurred with in a two hour period
after arrival at Manila on the 242nd day of the voyage, that for
about 80 days prior to the critical date, the vessel had been at
anchor in either of two ports with only twelve hours of steam ng
time and no shore liberty for the crew. Under this heading it is
al so suggested that there is evidence that the acts of Appellant
were caused by a tenporary psychiatric disorder.

Third, Appellant urges a twenty-five year record of service as
a naval and nerchant marine officer wthout blemsh, as a
mtigating factor.

The fourth point suggests that evidence was avail abl e which
was not adduced at the hearing. This point was expanded upon in a
suppl enmental brief which will be considered bel ow.

The fifth point is that the order of the Exam ner is unduly
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harsh in that 46 CFR 137.20-165 indicates a six nonth outright
suspensi on as the "average" suspension for a first offense of
assault and battery while the order here provides for a greater
t han "average" suspension when actually a | ess than "average"
suspensi on shoul d have been ordered.

A sixth point is that orders relative to |icensed personnel
shoul d be no harsher than are orders for unlicensed personnel for
t he sanme m sconduct since CFR nmakes no distinction between them

The suppl enentary brief filed on behalf of Appellant repeats
sone of the points already noted, adds a letter (nentioned above
under the fourth point) fromthe chief engineer to the effect that
Appel | ant was a good engi neer, and points to the Examner's
statenent that Appellant "willfully left the vessel with intent to
remai n away permanently and that is tantanmount to desertion," as

erroneous. In this connection it is declared that Appellant's plea
of guilty to the specification alleging failure to join was

i 11 -advi sed.

APPEARANCE: Harold wllians, Esquire,

San Franci sco, California

OPI NI ON

| wsh first here to conmment upon a matter in the preparation
of the charges in this case. The three specifications referred to
in the prelimnary remarks were actually alleged in reverse order
with the failure to join first and the earliest offense | ast.

This disorder, particularly with no specific tinmes nentioned
and with all offenses occurring on the sane date, can be

m sleading. In this case, the Exam ner was noved to ask the
| nvestigating Oficer, because of his confusion as to the order of
events, at the very end of the hearing (R35): ". . . Aml

m sunderstanding this case entirely?"

He was not and he did not, but an orderly array of the
speci fications woul d have averted this confusion.
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There is no rule which says that offenses under a certain
charge nust be stated in chronol ogi cal order (Sonetines, indeed,
this may be inpossible), but | strongly suggest that when such
order can be achieved it should be, for the clarification of the
record.

To take the last raised point of Appellant first, I wll admt
that the comment of the Exam ner that Appellant's actions in
| eaving the ship were tantanount to desertion is of no
significance. Appellant was not charged with desertion, only with
failure to join. Failure to joinis the only offense charged in
the first specification and is the only one found proved. The
comrent does not enlarge the finding nor prejudice it.

To return to the order of points on appeal presented by
Appellant, | ook nowto the first: that he had no | awer-counsel
at the hearing.

Appel | ant was adequately advised of his right to counsel upon
service of the charges by the Investigating Oficer, and at the
opening of the hearing by the Exam ner. To argue on appeal that
t he absence of | awer-counsel alone, on the stated choice of
Appel lant, is reason to reverse the Examner, is to go even beyond

t he bounds of Mranda v. Arizona (1966), 384 U S. 436,
applicable only in crimnal cases.

|V

The duration and trying conditions of NORBERTO CAPAY's voyage
are urged in mtiagation.

On considering cases of assault and battery, and |ike
of fenses, under ordinary conditions of seaman's life, | have
frequently had occasion to note that the confined situation of nen
aboard a ship renders the profession of seanan sonewhat different
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fromothers. Conduct which mght be tol erable in shoreside
enpl oynent can be conpl etely unaccept abl e aboard shi p.

It may be, as urged, that Appellant expected a voyage of only
two or three nonths. He engaged hinself for a period of up to one
year.

The I nvestigating Oficer pointed out that the close confines
| nposed by this voyage was not an excuse for m sconduct of the type
found here and that others in the crew successfully weat hered the
voyage W thout "blowng”. |t has been argued on behal f of
Appel l ant that his two hour period of aberration " served as
arelief valve for the entire crew under the pressure of the
circunstances. If accunul ated tension had not been broken through
in the person of Porter, it surely would have erupted through other
nmenbers of that harassed and boredom bel eaguered crew. "

Thi s argunent | cannot accept since it is conpletely
unsupported by any facts or evidence. At this period of tine, |
may take official notice that the profession of seaman inposes
severe hardshi ps on persons in sone areas, but these hardships are
voluntarily undertaken, and the standards of shi pboard conduct
cannot be rel axed because one volunteer seaman fails to neet them

V

Under the heading of the "hardship" argunent just discussed,
it was urged that there is nedical evidence that the acts of
Appel | ant were caused by a tenporary psychiatric disorder.

| f Appellant desired to enter a defense of inconpetency at the
time of the alleged offenses, the defense could properly be
entertained. | need no go into the question whether it could be
raised for the first tinme on appeal, while acknow edging that if
the condition also existed at the tine of the hearing it could be
SO rai sed.

In this case the question of nedical evidence was raised in
the first brief filed on appeal. Although other supplenentary
evidence (the letter of the chief engineer) was offered on appeal,
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t he suppl enentary brief proffered no such nedi cal evidence.

| cannot help but note that the |etterhead of counsel who
filed the docunents on appeal declared himfirst as "MD." and
secondarily, in smaller print, as "ATTORNEY AT LAW"

The primary "M D." | read as "Doctor of Medicine" in its usual
sense.

It seens to ne certain that if a doctor who was al so an
attorney-at-law had the evidence to prove that the acts of
Appel l ant were comm tted under such conditions that his
responsibility for these acts could be legally chall enged such
chal | enge woul d have been made. Wiile the intimdation is
suggested, the chall enge was not nade.

| amof the opinion that this suggestion is without nerit.
Vi

The evi dence "not adduced" at the hearing but produced on
appeal is a letter of the chief engineer to the effect that
Appel | ant was a good engineer and that he did "not blanme M. Porter
for a portion of his action.”

To accept this letter at face value, despite the fact that it
Is not in the record before the Exam ner, | see first that it
di scl ai ns any personal know edge of the witer because of the fact
t hat he was ashore at the tine of the episodes involved. Secondly,
It does not purport to absolve Appellant fromall blane, in the
opi nion of the author, but fromblanme for "a portion of his
action."

Whi ch "portion" the letter author neant | need not specul ate

upon. |If he neant that he too would have liked to hit the chief
mate or the ordinary seaman, the matter is inmaterial. |f he neant
that he too desired to | eave the vessel, | note that he did, in

possi bly nore | egal fashion than did Appellant.

The letter adds nothing to Appellant's case.
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Vi |

Appel  ant' s poi nt concerning the "average" orders in the Code
of Federal Regul ations overl ook the fact that he was found guilty
not of one assault and battery, as a first offense, but of two
assaults and batteries and of a failure to join in addition. On
this score the suspension ordered was well within the discretion of
t he Exam ner.

As to Appellant's sixth point, there is nothing in the
Exam ner's decision to indicate that his order is harsher than it
woul d have been had Appel |l ant been an unlicensed nenber of the
Crew.

VI

One ot her point on the appeal nmust be nentioned. Appell ant
states that there is sone doubt in the evidence as to who struck
the first blowin the encounter between Appellant and WI der
Wal | ace in the engineroom | have no doubt, upon this record, that
Wl der Wallace struck the first "blow "

That, however, is not conclusive. Appellant was charged with
assault and battery. The evidence shows that he had on several
occasi ons placed hostil e hands upon WAl |l ace. These actions
constituted assault and battery.

It is true that the evidence further indicates an attenpted
battery by Appellant with a dangerous weapon, the wench with which
he tried to strike Wallace. This effort was aborted by Wall ace's
striking him

Appel | ant was not charged, as he m ght have been, with
specifications alleging both assault and battery (proved by his
manhandl i ng of Wall ace) and assault with a dangerous weapon
(resulting in a self-defensive action by Wal |l ace which occasi oned
injury to Appellant's face).

That Wal |l ace may have struck the first "blow' is immterial.
Appel | ant had already commtted assault and battery upon Wall ace by
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unl awful Iy layi ng hands upon hi m

| m ght add here that the repeated testinony of Wallace about
"keepi ng hands off" even before the wench was raised is a nost
persuasi ve statenent of Wallace's understandi ng of his personal
rights against battery by another.

To sumup this point, Appellant had already commtted assault
and battery upon Wall ace before he raised the wench to strike him

I X

Upon this entire record, it is ny opinion that the findings
and order of the Exam ner shoul d be undi sturbed.

ORDER

The order of the Exam ner dated at Long Beach, California, on
23 February 1966, is AFFI RVED.

P. E. TRI MBLE
Vice Admral, U S. Coast Guard
Act i ng Commandant

Si gned at Washington, D. C, this 18th day of August 1966.

| NDEX

Adm ni strative proceedi ngs
counsel may be wai ved

Charges and specifications
chronol ogi cal order desirable

Counsel
may be wai ved
need not be a | awyer
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Mtigating circunstances
mental strain

Order of Exam ner
"average" order not applicable to nultiple offenses

sxx** END OF DECI SION NO. 1577 ****x
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