Apped No. 1576 - Pranas ASTRAUSKASv. US - 12 August, 1966.

IN THE MATTER OF MERCHANT MARI NER S DOCUVMENT NO. Z-324899-D1 AND
ALL OTHER SEAMAN DOCUMENTS
| ssued to: Pranas ASTRAUSKAS

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1576
Pr anas ASTRAUSKAS

Thi s appeal has been taken in accordance with Title 41 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 22 April 1966, an Exami ner of the United States
Coast Guard at Long Beach, California, suspended Appellant's
seaman' s docunents for one nonth outright plus two nonths on twel ve
nont hs' probation upon finding himguilty of m sconduct. The
specification found proved all eges that while serving as Carpenter
on board the United States SS CANADA BEAR under authority of the
| i cense above described, on or about 20 April 1966, Appell ant
engaged in nutual conbat with another crewrenber, while under the
i nfl uence of al cohol, while the vessel was at San Franci sco,

Cal i forni a.

The hearing was held in joinder with that of the other
crewrenber, WIlliamL. Rodrigues. The single specification alleged
agai nst Rodrigues was identical with that served upon Appel | ant
except for the substituted nanes.
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At the hearing, Appellant was represented by non-professional
counsel. Appellant entered a plea of not guilty to the charge and
specification. Rodrigues, who was not represented by counsel,
pl eaded guilty.

The I nvestigating Oficer introduced on evidence extracts from
t he shipping articles of CANADA BEAR, and testinony of the master
of the vessel. The |Investigation Oficer then rested, but
| mredi ately thereafter called Rodrigues as wtness. Rodrigues
testified and the Investigating Oficer rested again.

I n defense, Appellant offered in evidence his own testinony.

At the end of the hearing, the Exam ner rendered an oral
decision in which he concluded that the charge and specification
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of one nonth outright
plus two nonths on twelve nonths' probation.

The entire witten decision was served on 30 April 1966.
Appeal had been tinely filed on 22 april 1966.

FI NDI NGS OF FACT

On 20 April 1966, Appellant was serving as Carpenter on board
the United States SS CANADA BEAR and acting under authority of his
docunent while the ship was in the port of San Franci sco.

On the evening of 19 April 1966 Appell ant had been ashore and
had dinner with his wife. Before the dinner he drank two martinis.
Some tine after dinner he returned to the ship. On board he drank
two bottles of beer. Preparations were being nade for sailing.

Sailing was del ayed past 0030, the scheduled tine on 20 April.
At about 0130, the nmaster of the vessel, who was sitting in the
saloon with the pilot, heard noises of an altercation. Wen the
master reached the scene of the fracas on the main deck he saw
several people there. The carpenter (Appellant) was being
restrai ned by two crewmrenbers and was shouting. Rodrigues was near
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the entrance to the galley and was bl eeding froma head wound.

Appel | ant had a hamrer in his hands. It was taken fromhim
When Appellant attenpted to tell the master what had happened the
master refused to hear himand sent himto his quarters.

The head wounds on Rodrigues were found not to be serious.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. No grounds are urged in the witten appeal although
non- pr of essi onal counsel at the hearing had argued that the order
was excessive.

APPEARANCE: At the hearing: Gordon Ellis, Port Agent, Sailors
Uni on of the Pacific.

On appeal, Appellant, pro se.

OPI NI ON

In ny findings | have refrained fromutilizing the testinony
of Rodrigues as the predicate for anything.

One reason for this is that the Examner, in his decision, has
not done so.

In it very true that the Exam ner, after making findings
substantially the sane as m ne (based upon the nmaster's evidence),
goes on to say in his formal "Findings of Fact":

"According to the version of the events by the second
el ectrician, Rodrigues, at about 0130 hours the person charged
and Rodrigues entered into an argunent about the night |unch.
Bot h the person charged and Rodri gues had been drinking and
began pushi ng each other and threw a few punches at each
ot her, both of whom had an opportunity to have |left the scene.
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The second electrician alleged that at no tinme was he struck
by the hammer which the person charged had in his hands.™

It nust be clearly pointed out that these statenents do not

constitute "findings of fact." They are frankly a nere recitation
of testinmony. The qualifying words are seen: "according to the
version of . . .," and "The second electrician alleged . . . ."

The second reason why | have not utilized the testinony of
Rodrigues is the trouble | amgiven by the manner in which he
appeared as a w tness.

The I nvestigating O ficer announced formally, after the
master had testified, "The Governnent rests its case." (R 15).
| mredi ately thereafter, without a recorded break, he announced, "At
this time the Governnment would like to call M. Rodrigues."

The Exam ner directed Rodrigues to nove to the witness chair
and raise his hand to be sworn.

Counsel for Appellant entered an objection: "It don't know
what i s happening, -- your rest case, -- that neans you're
finished."

Wt hout nore, the witness was sworn and comrenced to give
testi nony under questioning by the Investigating Oficer. Rather
significantly,this initial line of questioning is captioned
" CROSS- EXAM NATION' in the transcript. (R-16).

(I note that after this testinony the Investigating Oficer
agai n decl ared, "The Governnent rests its case," [R21], and
Counsel was noved to remark, in reply to a question by the

Exam ner, "Well, every tinme the Lieutenant says he rests his case
| get the idea the - - -." Here he was interrupted by the
Exam ner.)

| am not nuch concerned that after a case has been "rested" it
Is permtted to be reopened. These renedial adm nistrative
proceedi ngs under R S. 4450 are not bound by the rules of crimnal
procedure or even by the court rules of civil procedure.
Flexibility is allowable and desirable, to permt that the ultimte
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end of Title 52 of the Revised Statutes, safety at sea, can be
reached.

But in this case, the non-professional counsel, who had nade
a "lawyer's" objection that the Governnent had rested and he
couldn't see what was "goi ng on", was brushed aside. The swearing
of the witness was conpleted and the witness testified w thout
comrent by the Exam ner or anyone else as to why the "rested"
| nvestigating Oficer was calling another wtness.

It al so bothers ne that the wtness who was called was a
non- conpel | abl e wi tness, a person charged in the very proceedi ng
before the Exam ner. He had pleaded guilty, it is true. Had the
proceedi ngs been served after his plea, or had they been disparate

to begin with, he m ght have been a conpell abl e wi tness agai nst
Appel l ant. But even after he pleaded "guilty" he could not be

required to testify in his own hearing, which this was.

The Exam ner advi sed both persons charged, at the outset of
t he hearing:

"Lastly, you have the right to testify in your own
behal f. However, you cannot be nade or required to do so .
" (RD5).

| do not wish to specul ate here whet her sonehow the party
Rodri gues cane to believe that once he pleaded guilty to the
speci fication he would no |l onger be testifying "in his own behal f"
if he did testify on call of the Investigating Oficer, but would
only be testifying against Appellant. | can see only that he
was perenptorily called by the Investigating Oficer, after that
officer had "rested,” was sworn as a wtness over the objection of
counsel for Appellant, and was interrogated by the Investigating
O ficer on what the transcript calls "CROSS- EXAM NATI ON. "

The privilege accorded to persons charged under R S. 4450 not
to testify in suspension and revocation proceedi ngs may be wai ved.
Al so, generally, such a privilege nmay not be invoked by a third

party.

Thus, if Rodrigues had expressly waived his privilege not to
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testify, over Appellant's objection, what happened on this record
woul d be acceptable, on the grounds of waiver and on the |iberal
ternms of adm nistrative proceedi ngs which can permt reopening of
the record if done in such a way as not to be a nere harassnent.

In the instant case, non-professional counsel for Appellant
of fered the technical objection that the Investigating Oficer had
rested but was calling inmedi ately another wi tness. The objection
was brushed aside and the witness, a party, was heard as a w tness
"called," but "cross-exam ned,"” by the Investigating Oficer.

| believe that | can, and should, brush aside the
technicalities of "who may claimthe privilege," and rule that the
testinony of Rodrigues was not properly before the Exam ner in
Appel | ant' s case.

| may say here that decisions on appeal, while binding upon
exam ners and all other Coast Guard personnel alike, are not
vehicles for instructing on how a particular matter should be
handl ed, but there is nore than one way "to skin a cat." In this
case there is every indication that eye wtnesses or
earlier-on-the-scene wtnesses m ght have contributed nore than the
master to a picture of the facts.

A valid suspicion arises that the persons "restraining"”
Appel | ant m ght have been better w tnesses to what happened. The
master did not appear on the scene until the fracas had been ended.
No reason for the failure to call witnesses as to earlier events.

The acceptable record then conprises the testinony obviously
does not establish a voluntary nutual conbat, since he arrived on
scene after the conbat had ended and refused to hear an expl anation
from Appel | ant .

H s testinony that Appellant was being restrai ned when he
arrived on the scene is not conclusive as to Appellant's having
engaged in nutual conbat, but could nean no nore than that
Appel | ant, havi ng been assaulted, desired to, but was being denied
the opportunity to, retaliate.
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It should be unnecessary to observe that the plea of guilty to
a charge of nutual conbat by Rodrigues is not evidence agai nst
Appellant. It could conceivably be no nore than a self-serving
decl aration by one who has conmtted assault and battery to afford
a neans of escape to a | esser offense by inplicating another.

Y

The question next is whether Appellant, by testifying, in fact
filled in any gaps in the case against him

Appel l ant testified that he did not use the hamrer on
Rodrigues. He said, "No, | push at himlike that, -- so | won't
get to hurt nyself." The record indicates that Appellant nade
gestures of pushing at Rodrigues, with his hands at the ends of his
hammer. (R 23, 25).

In this connection, cross-exanm nation of Rodrigues by
Appel | ant' s non- professional counsel is interesting. Rodrigues had
testified that several blows had been struck by both parties. On
t he cross-exam nation, the foll ow ng appears:

"Q Instead of pushing you did throw a few bl ows?
A Well, | imgine | did.
Q Yeah, well -- the carpenter as | say, not being a

fighting man, he disliked to do what he did but he had a
hammer in his hand and so instead of using it against a

shi pmate, what he did was -- he held it like this nore or |ess
to stop you?

(Denonstrated by holding both hands in front of him
as wth an imagi nary instrunent held on either
end.)

A.  Yeah, yeah, that's right." (R-18).
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After the answer had been given, the Investigating Oficer
obj ected. The Exam ner stated, " you are not asking
guestions, you' re nmaking a statenent."” Counsel then said, "Wat
|"'mtrying to get at is, well, answer ne: You did cone after him
wi th hands up and the carpenter, not being a fighter had to back
of f."

The Exam ner then declared, "This may be your conclusion M.
Ellis. Thisis not mne . . . . | don't accept testinony from
you. "

Even wi thout hearing this exchange, | read it as contai ning
legitimate, if not perfectly worded, questions on
cross-exam nation. The first quoted effort by counsel, although
characterized by the Exam ner as a statenent, was recogni zed by the
W tness as a question, and he provided a clear answer before the
| nvestigating Oficer saw fit to object.

The |l ast quoted effort by counsel is just as plainly a
gquestion to which the witness could have answered "Yes" or "No,"
meani ng that things did or did not happen as had been descri bed,
al t hough the Exam ner prevented a reply.

This seens to ne too restrictive a curtailing of
cross-exam nation. But what did appear was significant. Rodrigues
admtted that Appellant's notions involved a pushing with the
hammer held at both ends. This confirns the description of his own
actions by Appellant.

| f Appellant was thus pushing with the hammer, he was not
striking blows with his fists.

V

Upon the entire record, then, even including the testinony of
Rodrigues, | amfar from being convinced that there is substanti al
evi dence that Appellant voluntarily engaged in fisticuffs with
Rodr i gues.

Vi

The t hought occurs to ne that the Exam ner, having seen and
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heard the w tnesses, may have believed, in view of the injuries to
Rodri gues, that blows with the hammer had been struck by Appellant,
but that the parties had reached an am cabl e agreenent before
hearing to obscure the truth. But if this were the truth
Appel l ant's of fense was greater than "engaging in nutual conbat."
It would have been "assault and battery with a dangerous weapon."

Suspicion that a greater offense was in fact commtted and
conceal ed cannot justify a finding that a | esser offense, not
proved, occurred.

Vi |

There is no short-cut to the ascertai nnent of truth.
Fundanentally, the fault here would seemto |lie in the failure to
call available identified wWtnesses.

There is also a conplete failure to elicit on the record
specific testinony as to who did what, and when, fromthe w tnesses
who di d appear.

When the exam ner gave his decision on the record he said:

“"Now this is not just a case of two nmen just pushing each
ot her because certainly one of you at |east, was bl eeding
considerably as a result of this fight. Wwo started it |
don't know, and it probably isn't particularly inportant in
this particular case.”" (R 31).

The overtones of this statenent are unm stakable. The
Exam ner did not believe that he had testinony before himto give
himthe neans to arrive at the truth. But "in this particular
case" it is inportant to know "who started it" and what
happened, because Appel |l ant pl eaded "not quilty".

| have said before, and repeat now, that rejection of
testinony tending to prove one thing does not prove the contrary.
there nust be sone evidence tending to prove the contrary before
any finding may be nade at all. Appeal Decision 894.

Had Rodrigues not testified at all, an inference m ght have
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been supported that Appellant had hit himwith the hammer. A
finding could then have been nade agai nst Appell ant even on the

| esser charge of nmutual conbat, although he woul d be escaping a
greater charge. But Rodrigues did declare that he was not struck
wth the hammer and the Exam ner did not find that he was.

Sonmetinme, as once remarked, a plaintiff can establish for
hi nsel f a presunption but then, by proving too nuch, can prove
hi nsel f out of court.

VI
One final word nay be in order here.

The specification preferred agai nst each of the persons
charged in this hearing contained the words, "while under the
I nfl uence of al cohol."” The question of being "under the influence"
s not of the essence of the offense and shoul d not have been
pl eaded. Evidence as to intoxication would be adm ssible as
describing a circunstance of a fight or as describing a
circunstance of a fight or as inpeaching the credibility of a
W tness, but unless intoxication is of the essence it shoul d not
be pl eaded.

Al'so, in this case there was no evidence to support a finding
t hat Appellant was in fact intoxicated. There is evidence that he
"had been drinking." He testified to having "two martinis" before
di nner and "two beers" later in the night. The naster testified
t hat he had seen Appellant drinking a beer. The nmaster did not
gi ve an opinion that Appellant was " under the influence."

There was i nsufficient evidence in the record to authorize an
I nference, fromthe quantity of drinks consuned, that Appellant
nmust have been i ntoxi cated.

Concl usi on

The faults of investigation, presentation, and conduct of the
heari ng cannot be corrected at this tine.
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ORDER

The order of the Exam ner dated at Long Beach, California on
22 April 1966, is VACATED. The charge and specification are
DI SM SSED.

W J. SMTH
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C, this 12th day of August 1966.
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