Appea No. 1677 - Nicholas CANJAR v. US - 18 January, 1968.

IN THE MATTER OF LI CENSE NO. 308242 AND ALL OTHER SEAMAN S
DOCUMENTS NO. Z-333205-D1
| ssued to: Nichol as CANJAR

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1677
Ni chol as CANJAR

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 1 June 1967, an Exam ner of the United States
Coast Guard at New York, New York, revoked Appellant's seaman's
docunents upon finding hi mnentally i nconpetent for duty on
mer chant vessel s.

Two charges were initially preferred against Appellant. One
was of M SCONDUCT, this had four specifications. The first two
specifications alleged that while Appellant was serving as third
mat e aboard SS AMERI CAN SHI PPER he twi ce assaulted and battered the
second mate of the vessel at Hanburg, Germany, once with his fist
and once wth a club, both on 22 August 1966. The other two
specifications alleged that while Appellant was serving as third
mat e aboard SS CI TY OF ALMA he did, on nmany occasi ons between 27
Decenber 1965 and 12 January 1966, cause course changes of the
vessel to be nmade, deviating fromthe prescribed courses, w thout
perm ssion of or notification to the master of the ship.
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The ot her charge, of | NCOWETENCE, alleged that Appellant was,
at the tinme of his service aboard CITY OF ALMA, unfit for service
aboard nerchant vessel because of nental inconpetence and so
remai ned to tinme of hearing.

At the hearing Appellant, although he had been advised of his
right to counsel three days earlier, appeared at first wthout
counsel and expressed a desire to obtain counsel. Six days |later
Appel | ant appeared with professional counsel. This counsel
attenpted to withdraw fromthe case before the day's proceedi ngs
wer e conpl et ed, but Appellant consented to his continued
representation by the counsel. Pleas of not guilty to all charges
and specifications were entered. Two days |later, before the first
wi t ness was call ed, Appellant formally, on the record, disavowed
his counsel and elected to proceed on his own.

At a schedul e continuation of the hearing another three days
| ater, Appellant did not appear, but the Exam ner accepted the
reappear ance of the counsel who had been di scharged on the record
at the last neeting. During the next several schedul ed sessions of
t he hearing Appellant did not appear at all. Counsel, w thout
noti ce or excuse, did not appear at three.

On 16 Novenber 1966, having presented several w tnesses and
docunentary evidence in the formof voyage records and nedi cal
records, the Investigating Oficer noved under 46 C F. R 137.20-27
for an order to have Appellant submt to exam nati on.

On 6 Decenber 1966, in open hearing, the Exam ner rul ed upon
the notion, granting it, but found that he could not issue an order
to Appell ant because Appellant's | ocation was known, even to his
own "counsel", to be on a ship outside the United States on a
voyage of undeterm ned |ength. Despite requests of the
| nvestigating Oficer that an i medi ate order of revocation be
entered, the hearing dragged on.

Eventual |y, on 20 February 1967, Appellant and his counsel
were reunited in open hearing. The Exam ner announced that he
I ntended to order Appellant to report for exam nation at a tine and
pl ace specified. Appellant, through counsel, declared that he
woul d not conply with such an order. The Exam ner then asked
Appel | ant whet her he woul d accept service of such an order by mil.
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Appel I ant al |l owed that he would, at "CGeneral Delivery, New York".

Except that proof of Appellant's receipt of the order was
shown, Appellant was seen or heard of again on the record of
hearing. He did not appear for the exam nation ordered.

When efforts of counsel to communicate with Appellant proved
fruitless, the Examner, on 7 April 1967, heard argunents by
counsel and the Investigating Oficer, reserved decision on a
notion to dismss for |lack of proof, and reserved decision on the
nerits generally.

Appel | ant had presented no defense.

On 1 June 1967, the Exam ner issued a decision in which he
found that the charge of inconpetence had been proved. Since he
had found i nconpetence, he also held that the m sconduct charged,
while the acts were proved to have occurred, should not be found
proved. Revocation of all docunents issued to Appellant was
or der ed.

The entire decision was served by the Exam ner on counsel by
mail on 2 June 1967.

Si nce counsel had not been authorized to act under 46 C F. R
137.20-175, the attenpted service was seen to be ineffective. It
was not until 3 Septenber 1967 that service was effected on
Appel | ant. Appeal was tinely filed on 18 Septenber 1967 and
perfected on 25 Cctober 1967.

FI NDI NGS OF FACT

On 29 Decenber 1965, Appellant was serving aboard CITY OF ALMA
as third mate. Wen the vessel was headi ng west off Alligator
Reef, Florida, Appellant changed the vessel's course fromthe
prescribed course without advising the naster. Sone hours | ater,
on 30 Decenber 1965, after Appellant had been instructed to call
the master at 1300, when the vessel was approaching Dry Tortugas,
the master was not called, but when he arrived on the bridge at
about 1330 he found that Appellant had changed fromthe prescribed
course. On al nost every 0000 - 0400 watch when the vessel was at
sea, from 29 Decenber 1965 to 12 January 1966, Appellant altered
t he prescribed course of the vessel by about twenty degrees for
peri ods of about five mnutes. On 12 January 1966, during the
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dayti me m d-watch, when the vessel was approachi ng the coast of
Engl and, the naster discovered that Appellant had changed course
thirty five degrees to the left without notification to the nmaster.

On 17 January 1966, at Rotterdam Holl and, Appellant, at his
own request was referred to the local contract physician wth a
conplaint of a pain in his side. The physician found a "psychi cal
di sturbance". Appellant was signed off and repatri ated.

On 29 March 1966, Appellant was admtted to Becknman Downt own
Hospital, New York G ty, in an unconscious condition. Diagnosis on
adm ssion was "acute barbiturate intoxication". Wen Appellant was
transferred to Bell evue Hospital the next day, after having stated
that he was "tired of life", the diagnosis on transfer was
“barbiturate intoxication; depression reaction". The Bellevue
di agnosi s on adm ssion was, "suicide attenpt by barbiturate
overdose. Depressive reaction".

On 22 and 23 June 1966, Appellant was serving as second mate
aboard SS MORMACPRI DE at New York while the vessel was being
prepared for its next voyage. On the second day, Appellant, who
had been working in the chartroom conplained to the nmaster that he
was bei ng "gassed". The naster investigated and found no evidence
of anything unusual in the chartroom On Appellant's demand he was
paid off after further difficulties.

On 18 August 1966, while Appellant was serving as third mate
aboard AMERI CAN SHI PPER he assaulted and battered the second mate
by shoving himin the chartroom Later the sane day, Appellant
made threats of physical violence to the second mate in the
presence of the chief mate.

On 20 August 1966, at Brenerhaven, Germany, Appellant told the
vessel's master that he intended to kill the second mate.

On 21 August 1966, at Hanmburg, Gernmany, after nmaking
statenents, apparently to hinself, about "dropping a bonb" on
sonmeone, Appellant assaulted and battered the second mate by
beating hi mover the head, and on the arns, shoul ders, and back,
with a club, two or three feet | ong, wapped in newspaper.

Appel | ant was renoved fromthe vessel and repatri ated.
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On 9 March 1967, Appellant failed to conply with an order of
the Exam ner to report to the U S. Public Health Service Hospital
i n New York for psychiatric exam nation.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. It is contended that:

(1) Appellant was deni ed due process because the testinony of
the witness Fase was taken at a tine when Appell ant was
at sea and coul d not expose Fase's testinobny as untrue;

(2) since CITY OF ALMA (the vessel aboard which Appellant's
service had been first in point of tine) termnated its
voyage in New Ol eans, Louisiana, the Third Coast Guard
District, specifically the Marine Inspection Ofice and
Exam ner in New York, had no jurisdiction; and

(3) docunents admtted into evidence, specifically official
| og- book entries and nedi cal records, were hearsay and
shoul d not have been adm tt ed.

APPEARANCE: Appel l ant, pro se.

OPI NI ON

The first point discussed is that Appellant did not have the
opportunity to cross-exam ne the witness Fase, Appellant's position
bei ng that he was not present at the hearing session at which
Fase's testinony was taken and, hence, he |lost the chance to prove
t hat Fase was |ying when he testified that he was an AB seanman on
Appel | ant' s wat ch.

Whet her or not the Exam ner was justified in accepting an
assertion of a counsel, discharged on the record by Appellant, that
he had ben re-retained and thus represented Appellant, it is
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establi shed that Appellant appeared wth that counsel on 20
February 1967. Appearance was on the record, and was nade w t hout
coment .

This was a ratification of the counsel's authority to act.

There is anple evidence in the record that Appellant, by going
to sea, hinself denied his counsel the ability to consult with him
Appel | ant cannot be heard now to conplain that his counsel's
ability to cross-exam ne the wi tness was hanpered by Appellant's
own act.

It may further be pointed out that at a tinme when Appell ant
was voluntarily acting as his own counsel he was notified of a day
certain for reconvening and he failed to appear, giving no notice
to anyone of any disability. The hearing could (and possibly

shoul d) have continued at that point in absentia. Had this
been done, obviously Appellant could not have urged his own
voluntary disregard of the proceedi ngs as having denied hima
right.

A frequently stated point on appeal is that the Exam ner had
no authority to act because the voyage of CITY OF ALMA had ended in
New Ol eans, Louisiana; hence there was no jurisdiction to hold a
hearing in New YorKk.

Jurisdiction in cases under R S. 4450 (46 U.S.C. 239) is not
limted to the geographical area in which an offense was commtted
nor to the port in which a vessel term nates a voyage.
Jurisdiction attaches when it can be perceived that an act
cogni zabl e under R S. 4450 (46 U.S.C. 239) has occurred, and
charges have been preferred under 46 C F. R 137.

As a practical support of the w sdomof the statutory
provi sions concerning jurisdiction, it must be observed that when
CITY OF ALMA conpleted its voyage Appellant was | ong gone fromthe
ship and had been repatriated. Further reason it seen for
permtting proceedi ngs wherever the person charged is found when it
Is noted that the first two specifications of m sconduct preferred
agai nst Appellant dealt with matters occurring aboard AVERI CAN
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SHI PPER, a vessel the operation of which is New York - based, and,
again, a ship fromwhich Appellant had been separately repatri ated
before its voyage was conpleted. A third factor is that testinony
as to Appellant's behavior also was elicited froma wtness on a
shi p of another New York - based conpany.

These considerations should nmake it crystal clear that had
Appel l ant first been found in Seattle or San Diego that port would
be the one to exercise initial jurisdiction.

Much of Appellant's argunents on appeal are devoted to all eged
| nproper acceptance of evidence into the record by the Exam ner.
The helter-skelter attack can be turned away by pointing out that
every objection raised on appeal was raised on the record and
resol ved by the Exam ner. There is no need, on review, to inquire
I nto such questions as whet her business records have properly been
admtted into evidence when the only objection raised to their
initial consideration was that they are "hearsay".

|V

The Order of the Exam ner is the only appropriate order in
such a case. Although Appellant's counsel asked that his |license
and docunents be suspended only until the disability could be shown
to the Exam ner to have been renoved, the Exam ner correctly
ordered a revocation. |Indeterm nate suspensions after proof of
nment al i nconpetence have been hel d unaut horized. Decisions on
Appeal Nos. 897, 1086, 1502.

But approval of the Findings and Oder here is not to be taken
as expression of approval of all the Examner's actions in his
deci si on.

It i1s noted that the Exam ner found proved all the facts
all eged in the m sconduct specifications and declared that if he
had not been forced to reject the word "wongfully" there all eged
he woul d have revoked for the brutal assault and battery al one.
"Wongfully" was rejected fromthe specifications only because
Appel | ant had been found "nentally i nconpetent”.
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Lest anyone be misled by ny affirmation of the results of this
case, | wish to nake it clear that proof of the "nental
| nconpet ence” charge in this case did not automatically necessitate
di sm ssal of the m sconduct charges.

A condition of nental inconpetence such as to disqualify a
person from hol ding a seaman's |icense or docunent is not equatable
to a state of legal insanity such as to constitute a defense
against a crimnal indictnent. The tests are entirely different.

To establish nental inconpetence to hold a |icense or
docunent, all that is needed is substantial evidence. Wen
conpetency is properly in issue in a crimnal case, there nust be
gi ven proof beyond a reasonabl e doubt that the accused is legally
responsi bl e.

If legally responsibility were raised as a defense to a
m sconduct charge in these proceedi ngs, an exam ner who used as a
test to justify dism ssal of the charges the fact that he was not
per suaded beyond a reasonabl e doubt that the person charged was
| egal |y responsi ble would be as nmuch in error as one who refused to
consi der evidence of inconpetence at all.

But since the two conditions are not legally identical, and
since the quality and quantity of proof are entirely different, it
seens obvious that a person charged may be found both nentally
| nconpetent to hold a seaman's |icense or docunent and guilty of
acts of m sconduct for which he was legally responsible.

| do not wish to go too far here in speculation as to whether
an exam ner, presently authorized to issue an unappeal abl e and
final dismssal of charges after consideration of questions of
fact, should never allow hinself to be influenced by standards of
"conpetency” inported fromcrimnal law, law as to "comm tnent" of
| nsane persons, or lawon wlls. | do not wish to nake it clear
that there is no conpul sion on an examner to dism ss a charge of
m sconduct nerely because he finds that at the tinme of conm ssion
of the act the party was not nentally conpetent to hold a seanman's
| i cense or docunent.

ORDER
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The order of the Exam ner dated at New York, New York, on 1
June 1967, is AFFI RVED.

W J. SMTH
Admral, United States Coast Guard
Conmandant

Si gned at Washington, D. C., this 18th day of January 1968.

| NDEX

| nconpet ence, nent al
revocation only appropriate order

| nconpetence to serve on |icense or docunent
mental, not necessarily a defense to m sconduct

Exam ner's order
revocation only appropriate order for nental inconpetence

O ficial |og books
entries as exceptions to "hearsay" rules

Medi cal records
entries as exception to "hearsay" rules

Evi dence
official | og book entries, exception to hearsay rule
hospital records, exception to hearsay rule

Hearsay rul e

sxxx* END OF DECI SION NO. 1677 ****x
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