Appeal No. 1676 - Arvin W. CALLAWAY v. US - 4 January, 1968.

IN THE MATTER OF Li cense No. 344057
| ssued to: Arvin W CALLAWAY, BK-035606

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1676
Arvin W CALLAVAY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 31 January 1966, an Exam ner of the United
States Coast CGuard at New York, N. Y., suspended Appellant's
| icense for 2 nonths upon finding himguilty of negligence. The
speci fications found proved alleged that while serving as naster of
the United States SS SEATRAIN GEORG A under authority of the
| i cense above described, on or about 11 March 1965, Appell ant
all oned his vessel to be navigated contrary to law in circunstances
under which it was the burdened vessel in a crossing situation in
New York Harbor with respect to SS CANDY.

At the hearing, Appellant was represented by professional
counsel. appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence the testinony
of several w tnesses and several docunents, including voyage
records.
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I n defense, Appellant offered in evidence his own testinony,
several docunents, and transcripts of testinony of other w tnesses
gi ven i n ot her proceedings.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order suspendi ng
Appellant's license for a period of two nonths.

The entire decision was served on 1 February 1966. Appeal was
timely filed on 1 March 1966, and was perfected on 3 June 1966.

FI NDI NGS OF FACT

On March 11, 1965, Appellant was serving as master of SEATRAIN
CGEORG A at a tine when the vessel was entering the port of New
York. The vessel, sailing on enrollnent, had aboard a Federally
| i censed pilot, pursuant to 46 U . S.C. 364. This pilot was also a
"Sandy Hook" pilot, qualified to pilot U S. registered and foreign
vessel s under | ocal |aw.

At 0537, on the norning of 11 March 1965, SEATRAIN GVEORA A
collided with the Chinese SS CANDY in the main ship channel above
the Narrows. SEATRAIN GEORG A, a burdened vessel in a crossing
situation, had failed to keep clear while attenpting a crossing
contrary to the rules. No danger signal was blown at any tine.

Several mnutes prior to the collision, and before the other
vessel had been seen at anchor in the anchorage, Appellant had |eft
the bridge of SEATRAIN GEORGA A. He did not notify anyone that he
was | eaving, nor did he advise where he could be found.

No one notified or attenpted to notify Appellant of the
situation that devel oped with respect to the privil eged CANDY.

When Appellant returned to the bridge, SEATRAIN GEORA A was in
the jaws of a collision which could not be avoided by the conbi ned
actions of both vessels.

BASES OF APPEAL

Appel | ant urges two reasons to reverse the findings of the
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Exam ner. The first, he labels his "principal" agreenent; the
other he calls his "secondary" argunent. Both are set out below in
"Opinion," where they are discussed.

APPEARANCE: Kirlin, Canpbell and Keating, New York, N. Y., by
John F. Gerity, Esgq. and Richard H Brown, Esg.

OPI NI ON

The principal point of Appellant is that since he was not
present in the wheel house during critical mnutes prior to the
collision he is not chargeable for allow ng his vessel to be
navigated in violation of the Rules of the Road.

In summary, it may be repeated that Appellant left the
wheel house of SEATRAIN GECRG A just before it passed under the
bri dge over the Narrows, New York, before CANDY had been sighted,
and did not return to the wheel house until one mnute before the
collision. Wen Appellant left the wheel house he left with no
notice to the pilot or the mate, and w thout | eaving any
I nstructions.

When he returned to the wheel house, it is argued, it was too
| ate for himto have done anything to avert collision.

Thus, it is said, even if the pilot of SEATRAIN GEORG A was at
fault, Appellant was not chargeable with error since he had no
knowl edge of the presence of the other ship or of the maneuverings
of the vessels prior to his return to the bridge.

It may be conceded at the outset of this discussion that
Appel | ant was not charged with a specific fault of being absent
fromthe navigation bridge, but only with allowng his pilot to
navi gate the vessel contrary to | aw

The question then is this: It is necessary for a master to
have actual know edge of a fact situation and of the actions of his
pilot before it can be said that he "all owed" his vessel to be
navigated in violation of the Rules of the Road? Thus posed, the
guestion seens to answer itself in the context of this case.
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SEATRAIN GEORG A was navigating in one of the world's busiest
har bors and Appel |l ant had anple notice of the nature of the waters
and of the Rules to be followed. At a tinme when the vessel was in
a body of water aptly named "The Narrows," Appellant chose to | eave
the navigating bridge with no notice to anyone. He was thus
"allowing” the pilot to do anything the pilot wanted. The
guestion is not whether he could have had confidence in the pil ot
based on past experience. The fact is that he "all owed" to happen
anyt hing that coul d happen and everything that did happen.

"“Actual know edge" such as to permt use of the word "all ow'
in crimnal indictnents is not seen needed here as to the presence
of the other vessel. Appellant had actual know edge of the
hazaards and had actual know edge of the Rul es.

Appel l ant' s secondary argunent is that there was no crossing
situation in the first place, and, therefore, since the pilot could
not have violated the "starboard hand" rule, Appellant cannot,
under any circunstances, be held to have "all owed" a violation of
that rule or any other.

The Exam ner has specifically found that the red Iight of
CANDY was not seen aboard SEATRAIN GEORG A until the vessels were
one half mle apart, when CANDY bore about three points on
GEORG A's starboard bow He did not find fault in a failure to
have seen the red light earlier. He found also that the sighting
of the red light was only two m nutes before collision.

There is sone difficulty encountered with the facts in this
case. The Exam ner found as fact that CANDY was on a headi ng of
nort hwest (about 315/ true) while anchored. (finding No. 12).
He found that when CANDY wei ghed anchor she probably turned right.
(Finding No. 21)f. At the sanme place, and in his "opinion", the
Exam ner hold it "probable" that CANDY cane right, while heaving
the port anchor, to a heading of North (000/D/t). Whether it was
probabl e, and therefore to be inferred, that CANDY turned forty
five degrees while weighing anchor, need not be deci ded.

If it be assuned that CANDY was on 000/ D/t when first
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underway, its port |ight would have been visible in the secotr from
247.5/D't - 000/D/t. This was fourteen m nutes before collision.

CANDY used no power for the next four mnutes, but then
started to nmanuever. In Finding 12 the Exam ner finds that a
period of ten mnutes elapsed fromthe wei ghing of anchor to
arrival on course 275/D/'t, which would have occurred four m nutes
before collision. Thus, in a period of six m nutes CANDY cane,
according to findings, eighty five degrees to the left.

It 1s recognized that the rate swing would be slower at the
begi nning and at the end, when the ship was being steadied, but for
t he purpose of ascertaining the neaning of these facts, to use the
average rate of swing of fourteen degrees per mnute creates no
significant error.

It is obvious that CANDY's red |ight was visible to SEATRAI N
GECRG Anot only when CANDY was on a heading of 275/D/t but for sone
time before that. It is also seen that when CANDY swung | eft past
her original heading at anchor, 315/D/'t, the tinme was about seven
m nutes before collision, and the visibility sector of the red
light was from 315/ D/t back to 203/D)T. It is also obvious that
seven mnutes before collision SEATRAIN GEORG A was well within
t hat sector.

The Exam ner finds, wthout criticism that watchers from
SEATRAIN GEORA A saw the red |ight of CANDY only three m nutes
before collision. The Exam ner hinself found that CANDY was on its
final heading for a mnute before that, and | construe his findings
as neaning that the red light was in fact visible up to four
m nutes before it was seen.

The best that can be said of SEATRAIN GEORG A's pilot is that
he saw a red light of a vessel on his starboard bow three m nutes
before collision when he should have seen it nore than four
m nutes, and up to seven mnutes, before collision.

He did not know that he was under obligation to stay out of
t he way of another vessel until it was a half mle away, according
to his own testinony, when he should have been aware of his
obligation relatively |ong before.
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Appel | ant here cannot be heard to claimsole fault on the part
of the privileged vessel when his own vessel was navi gated so
poorly.

It 1s no defense that no one saw the light until it was too
| ate. The light was there to be seen.

CONCLUSI ON

The pilot of SEATRAIN GEORG A viol ated the "starboard hand"
rule. Appellant, as master of the ship, allowed himto do so.

The specifications found proved by the Exam ner were proved by
substanti al evidence. The Exam ner's order was appropriate.
However, since in the case of the pilot of SEATRAIN GEORG A | found
It appropriate to remt the suspension of the pilot's |license, the
same consideration will be applied here. (See Decision on Appeal
No. 1670).

ORDER

The Decision of the Exam ner, entered at New York, N Y., on
31 January 1966, is AFFIRVED. His order is APPROVED, but the
suspension is remtted int the interests of equity.

W J. SMTH
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C, this 4th day of January 1968.

| NDEX
Col I'1 si on

master's duty to control pilot's violations of Rules of
t he Road
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Exam ner

findings of fact, further inferences derived
Mast er

duty not to allow pilot to violate Rules of the Road
Words and Phrases

"allow' - master allows pilot to violate Rules of the
Road
**x** END OF DECI SION NO. 1676 *****
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