Appeal No. 1675 - W. H. SHELBY v. US - 27 December, 1967.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-508091
AND ALL OTHER SEAMAN S DOCUNMENT
| ssued to: W H. SHELBY

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1675
W H. SHELBY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 16 February 1967, an Exam ner of the United
States Coast Guard at San Francisco., California, revoked
Appel l ant' s seaman's docunents upon finding himguilty of
m sconduct. The specification found proved alleges that while
serving as a nessman aboard the United States SS MONTEREY under
authority of the docunent above descri bed, on or about 27 May 1967,
at Auckl and, New Zeal and, Appellant had in his possession a
danger ous drug, | ndian Henp.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating O ficer introduced in evidence an
aut henticated copy of an entry in the Crimnal Record Book of the
Magi strate's Court of Auckland, New Zeal and.
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I n defense, Appellant testified in his own behalf.

At the end of the hearing, the Exam ner rendered a decision in
whi ch he concl uded that the charge and specification had been
proved. The Exam ner then entered an order revoking all docunents
| ssued to Appel |l ant.

The entire decision was served on 17 February 1967. Appeal
was tinely filed on 17 March 1967, and was perfected on 17 Novenber
1967.

FI NDI NGS OF FACT

On 26 May 1966, Appellant was serving as a nessman on board
the United States SS MONTEREY and acting under authority of his
docunent while the ship was in the port of Auckland, New Zeal and.

Appel l ant had in his possession on board the vessel sone
| ndian Henp. He was arrested by local police and charged wth a
vi ol ation, by such possession, of the New Zeal and Danger ous Drugs
Act. Wile under arrest he was interviewed by the Anerican
counsel .

The next day, acconpani ed by counsel, Appellant appeared in
t he Auckl and Magi strate's Court and pleaded guilty of the charge.
He was fined 150 New Zeal and pounds.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that there was no jurisdiction in this
case, because the offense charged did not cone within the
provisions of 46 U . S.C. 239b, which is asserted to be the only
source of authority to proceed in a case like this. It is also
said the decision is "against the weight of the evidence".

APPEARANCE: Kiriakis and Sullivan, San Franci sco, California,
by John F. Sullivan, Esquire

OPI NI ON
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The first basis of appeal presented is that there is no
jurisdiction. The argunent is that 46 U S.C. 239b is the only
source of authority to proceed in a case involving narcotics, and
that under this statute there nust either have been a conviction in
a United States, Territorial, State, or District of Colunbia court,
or the party nust be shown to be a user or addict of narcotics.
Since the conviction in this case occurred in a New Zeal and court,
the matter does not conme within the statute.

Wth nost of the theory of the argunent on appeal there can be
no di sagreenent. A conviction in a New Zeal and court cannot be the
basis for action under 46 U S. C. 239b.

But this was not such an action, and the fact was nade quite
clear in the course of the hearing itself. 46 U S . C. 239b is not
the sole source of authority for action to revoke a docunent in a
narcoti cs case.

The charge here was brought under 46 U . S.C. 239 (R S. 4450),
and the charge was "m sconduct”. An act of m sconduct nmay be the
basi s of a suspension and revocation proceeding if it is commtted
whil e the hol der of the docunment is serving under authority of the
docunent. Here, Appellant was serving aboard MONTEREY and was
found in possession of narcotics.

He was not charged with conviction of a narcotics | aw
violation but with possession of the narcotic. The record of
conviction in the New Zeal and court is nerely evidence of
possession, albeit very persuasive evidence, and it is the
possession of |Indian Henp, an act of m sconduct under R S. 4450,
t hat was found proved.

46 U.S.C. 239b is, onits face, not a limtation of
jurisdiction under 46 U S. C. 239, but obviously a grant of new
jurisdiction to extend to certain cases in which the party is not
serving under authority of his docunent.
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There was jurisdiction under RS. 4450 in this case.
|1

Appel I ant asserts that the Exam ner's findings are "agai nst
the wei ght of the evidence". This consideration is not a test
review of an Exam ner's decision in a proceeding like this. The
deci sion may, and should be, affirned if there is "substantial"
evi dence to support findings.

As a general rule, once a prinma facie case has been
established there is substantial evidence in the record so that an
exam ner's deci sion may be sustai ned agai nst any quantum of
opposi ng evidence. The exception would be when the

counter-evidence would, as a matter of |law, destroy the prim

facie case and when, also as a matter of law, the trier of facts
had arbitrarily and capriciously, and beyond his discretionary
scope, rejected the evidence.

In the instant case, the prima facie case was
establ i shed by evidence that Appellant had been convicted in a New
Zeal and court upon his plea of guilty to prohibited possession of
a narcotic while he was serving aboard MONTEREY. |[|f the
count er - evi dence were such as to prove, for exanple, that no such
record of conviction existed or that a different person of the sane
nanme was involved, it mght be said that the Exam ner had acted in
arbitrary and capricious fashion.

Appel lant's evidence in this case attacked the wei ght of the
evi dence against himby contesting the nerits of his conviction and
by repudiating his plea of guilty. There seens no doubt that the
way was open for Appellant to attack the foreign judgnent, because

no principle of res judicata is involved nor is the

convi ction concl usive as one would be under 46 U . S.C. 239b. But
the Exam ner was free to accept or reject Appellant's testinony
that he felt coerced into pleading gquilty in the Auckland court
even though he was in fact innocent.

It nust be noted that even if Appellant had pl eaded "not
gui lty" at Auckland the conviction would still be substanti al
evi dence against him However, as the Exam ner has appropriately

file://l/hgsms-lawdb/users/K nowledgeM anagementD...20& %20R%201479%20-%201679/1675%20-%20SHELBY .htm (4 of 6) [02/10/2011 11:07:16 AM]



Appeal No. 1675 - W. H. SHELBY v. US - 27 December, 1967.

poi nted out, the reason given by Appellant for his pleading guilty
(the convenience of paying a relatively small fine rather than
awai ting a contested trial and thus mssing his ship) is as
consistent with guilt as with i nnocence.

Appel | ant has nade a point, both at hearing and on appeal,
that he chose to pay fine of a "nmere" $150.00. Whether the error
here known to Appellant or not, | nust note that Exam ner's
finding, based upon the court record in evidence, is that the fine
was for 150 New Zeal and pounds, over $400. This m sstatenent does
not add to the credibility of Appellant's case.

I n concluding that Appellant's evidence did not persuade him

that the prima facie case had been refuted, the Exam ner

referred to a fundanental discrepancy in Appellant's explanation.
Wi | e he acknow edge that he had been aware of the existence of the
shoes in which the narcotic was found for a period of ten nonths,
Appel | ant clainmed that he had never paid any attention to them

Still, as the Exam ner noted, Appellant gave a precise estinmate of
the size of the shoes. This by itself could be enough to render
Appel l ant's testinony suspect. Still, there is another point which

t he Exam ner has not nenti oned.

Despite his acknow edgnent that he knew that the shoes had
been |l eft behind by an earlier occupant of his room and his
di scl ai ner of having exam ned them Appellant, when he was asked on
cross-exam nation when he had first becone aware of the presence of
the shoes in his room said (R-39), "Wen the ship was searched".
Before a party can expect an exam ner to give serious consideration
to efforts to rebut so strong a case as is presented by a
conviction after a plea of guilty in a court, his own testinony
must be at | east self-consistent.

It nust be nade clear, however, that the decision here does
not turn on such things as the incorrect statenent of the anount of
fine assessed or the inplausibilities or contradictions in
Appel lant's testinony. This decision is bottoned on the
fundanent al power of the examner as trier of facts. The facts he
found, possession of a narcotic by Appellant while serving aboard
MONTEREY, are based on substantial evidence. They wll not,
t herefore, be disturbed.
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ORDER

The order of the Exam ner dated at San Francisco, California,
on 16 February 1967, is AFFI RVED.

P. E. TRI MBLE
Vice Admral, U S. Coast Guard
Act i ng Commandant

Si gned at Washington, D.C., this 27th day of Decenber 1967.

| NDEX
Jurisdiction
46 U.S.C. 239b does not limt 46 U S. C 239
Nar coti cs
convi ction under 46 U. S.C. 239b not necessary
foreign conviction, proof of possession
46 U.S.C. 239b not sole authority to proceed

*rxxx END OF DECI SION NO. 1675 ****=*
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