Appea No. 1670 - Roy MILLER v. US - 24 November, 1967.

I N THE MATTER OF LI CENSE NO. 317471
| ssued to: Roy MLLER

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1670
Roy M LLER

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 29 Novenber 1965, an Exam ner of the United
States Coast CGuard at New York, N.Y. suspended Appellant's seaman's
docunents for two nonths upon finding himguilty of negligence.

The specifications found proved allege that while serving as a
pilot on board the United States SS SEATRAI N GEORA A under
authority of the license above described, on or about 11 March
1965, Appellant, while his vessel was in the position of a burdened
vessel as to SS CANDY in New York Harbor:

(1) failed to take action to keep out of the way
of CANDY;

(2) crossed ahead of the privileged CANDY w t hout
reasonabl e cause;

(3) failed to slacken speed, stop, or reverse; and
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(4) failed to sound a danger signal when the
I ntentions of the other vessel were in doubt;

all contributing to a collision w th CANDY.

At the hearing, Appellant was represented by counsel.
Appel | ant entered a plea of not guilty to the charge and each
speci fication.

The I nvestigating O ficer introduced in evidence the testinony
of the master of CANDY, the pilot of CANDY, and the pilot of
anot her vessel, and the stipulated testinony of the chief officer
of CGEORG A

I n defense, Appellant offered in evidence his own testinony,
that of two other Sandy Hook pilots who were w tnesses aboard ot her
shi ps, and that of an expert.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order suspending all
| i censes issued to Appellant for a period of two nonths.

The entire decision was served on 1 Decenber 1965. Appeal was
tinely filed on 7 Decenber 1965.

FI NDI NGS OF FACT

The Findings of Fact of the Exam ner are adopted, subject to
certain mnor conmments made | ater, as supported by substanti al
evi dence, and are quoted in full.

“1. On 11 March 1965, the person charged herein, Roy Ml er,
was serving as pilot aboard the SS SEATRAIN GECRG A, a
nmer chant vessel of the United States.

"2. The SEATRAIN GECRA A, hereinafter referred to as the
SEATRAIN (steamturbine), is a single screw freighter of 8325
gross tons, 485 feet in length, 63.8 feet breadth, 33.2 feet
dept h.
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"3. At all pertinent tines herein the person charged, who is
al so a Sandy Hook pilot, was the holder of License No. 317471,
| ssue 8-8, regularly issued to himby the U S. Coast CGuard
qualifying himas nmaster of steam and notor vessels any gross
tons, bays, sounds and rivers and coastw se between Fire

| sl and, New York and Barnegat, New Jersey and Pil ot of steam
and not or vessels any gross tons, New York Bay and Harbor to
Yonkers, East River to Black Wlls Island, Staten Island Sound
and tributaries to South Amboy, New Jersey.

"4, On the early norning of 11 March 1965, the SEATRAI N,
drawi ng 24 feet 6 inches aft, sailing under enroll nent, was
bound from Texas City, Texas to Edgewater, New Jersey.

“5. On 11 March 1965 the SEATRAIN, inbound in New York

Harbor, was in collision with the SS CANDY, a |liberty vessel

of Panamani an registry, which, assisted by the Tug DALZELLATOM
on her port bow, was enroute from her anchorage in Anchorage
21B, New York Harbor, bound for Port Newark, New Jersey for

| oadi ng; the CANDY had a list to port of about a foot.

"6. At all pertinent tines the clock of the CANDY was
approxi mately seven m nutes slower than that of the SEATRAIN;
the SEATRAIN tinme will be used in this opinion, reference
being made in brackets to the CANDY tine.

"7. The collision occurred at about 5:37 a.m [5:30 a.m
CANDY tine] on 11 March 1965 about 500 yards west, northwest
of Buoy 24.

“"8. At all pertinent tines herein the weather was dark but

clear, tide ebb, wind northwest 30 to 35 knots

"9, On the early norning of 11 March 1965 Captain Dall and,

master of the Tug DALZELLI NE, boarded the CANDY at anchor in
Bay Ri dge Anchorage 21B fromthe Tug DALZELLATOM which had

brought himfrom Bay Ri dge, Brooklyn, New YorKk.

"10. At the tinme Captain Dalland boarded the CANDY, she was
anchored in Anchorage 21B at a position where Bay Ri dge Pier

Li ght bore 145 degrees, Robbins' Reef Light 324 degrees and
Governor's |sland Extension Light 020 degrees true; the only
ot her vessel in Anchorage 21B in the vicinity of the CANDY was
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northerly of her, a distance off of 300 yards.

"11. After Captain Dalland had boarded the CANDY on her
starboard side, the Tug DALZELLATOM proceeded to the CANDY'S
port bow where she was nade fast.

"12. The CANDY AT anchor in the ebb tide and strong northwest

wi nd headi ng about 300 degrees true riding on her port anchor,
t hree shackles in the water; she was show ng regul ati on anchor
i ghts.

"13. At about 5:23 a.m [5:16 a.m CANDY tine] on 11 March
1965, the CANDY'S anchor was awei gh, her engi nes been put on
sl ow ahead at 5:14 a.m and on stop at 5:16 a.m

"14. At about 5:27 a.m [5:20 a.m CANDY tine], the CANDY'S
engi nes were put half ahead, five to seven knots, and a half
a mnute later full ahead, approxinmately nine knots, as she
was proceedi ng through the anchorage on a westerly course
sout herly of Buoy 24, neking for the Constabl e Hook Range of
275 degrees.

"15. As the CANDY was proceeding southerly of Buoy 24 and into
the mai n ship channel at about 5:29 a.m [5:22 a.m CANDY
tinme], Captain Dalland observed the Iights of a vessel, which
turned out to be the SEATRAIN, com ng up the main ship channel
a good mle off bearing a little abaft the CANDY' S port beam
Captain Dalland believed that this vessel would pass under the
stern of the CANDY.

"16. At 5"23 a.m [5:16 a.m CANDY tine] on 11 March 1965, the
SEATRAI'N, nmaking 12 knots on a course of 342 degrees true

| nbound, passed under the Verrazano Bridge to her right of the
two vertical lights on the center of the span.

"17. As the SEATRAI N proceeded i nbound just northerly of Buoy
22, overtook and passed to her starboard the G ace Lines ship,
SS SANTA MAGDALENA, who was in charge of Sandy Hook Pil ot
Captain Paul V. Burke; the SANTA MAGDALENA was on sl ow bell
awaiting to take on a harbor pilot in the area of St. George,
Staten Island, in place of Captain Burke preparatory to
proceedi ng through the Kills.
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"18. On the early norning of 11 March 1965, the MS
TRATENFELS, a ship of German registry piloted by Sandy Hook
Pilot Captain WlliamJ. Walsh, was in Staten |sland Anchorage
23, off Piers 10 - 11, Stapleton, Staten Island.

"19. Shortly before 5:30 a.m [5:23 a.m CANDY tine], the
TRATENFELS bound for Pier 3, Erie Basin, weighed anchor in
order to follow the SEATRAIN, which was then in the area of
Buoy 22.

"20. As the TRATENFELS was underway i n Anchorage 23, Pil ot

Wal sh observed a vessel, which |ater proved to the CANDY,
getting underway in the north center of Anchorage 21B sw ngi ng
to show a broad port light; at this tinme the SEATRAI N was
abeam of Buoy 22.

"21. At 5:33 a.m [5:26 a.m CANDY tine], the engines of the
SEATRAI N were reduced from85 to 75 revol utions, changi ng her
speed from 12 to 11 knots.

"22. Although the red running lights and range |ights of the
Candy and of the DALZELLATOM had been observed by Pil ot Wal sh,
a distance off of nore than a mle, the person charged
observed the red light of the CANDY as she was proceedi ng out
of Anchorage 21B on a westerly course in the vicinity of Buoy
24 when the SEATRAIN was bel ow Weck Buoy 22A, a distance off
fromthe CANDY of a half a mle bearing about four points on

t he SEATRAIN S starboard side.

"23. The red running light and range lights of the CANDY were
not observed by the watch officer of the SEATRAIN, M.

G esham until the CANDY was about a half a mle off, shortly
af ter passing Buoy 22A when the SEATRAIN had started to sw ng
to her right.

"24. As the SEATRAI N was proceedi ng i nbound and was in the
vicinity of Buoy 22, the person charged and the watch officer
of the SEATRAI N observed a New York Cty ferryboat, not
otherw se identified, departing St. CGeorge bound, "at a good
clip", for the Wiitehall Street Term nal in Manhattan; the
course of the ferryboat would bring it across that of the
SEATAIN from port to starboard.
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"25. As the SEATRAI N proceeded on her way, the ferryboat, not
ot herwi se identified, crossed the SEATRAIN to port, a distance
of f of 200 to 300 feet.

"26. As the CANDY was proceeding across the main ship channel,
Captai n Dal |l and observed the sane New York City ferryboat,
herei nbefore referred to, proceeding formSt. George bound for
Manhat t an.

"27. The CANDY continued to proceed at a speed of full ahead,
about nine knots, across the main ship channel, until about
5:35 a.m [5:28 a.m CANDY tine] when Captain Dalland reduced
her speed to half ahead and a half a mnute |ater to sl ow
ahead, 2 to 3 knots, in order to permt the ferryboat,

al though it was the burdened vessel in a crossing situation,

t he opportunity to cross the bow of the CANDY; Captain Dalland
took this action because he stated in effect that ferryboats
did not reduce their speed and he was not going to get tangled
up Wi th one.

"28. Fromthe tine that the |ights of the SEATRAIN were
observed by Captain Dalland, as the CANDY was proceedi ng
westerly in the area of Buoy 24, no one aboard the CANDY kept
t he SEATRAI N under a constant observation.

"29. As the ferryboat crossed the bow of the CANDY from port
to starboard, a distance off of 300 to 400 yards, Captain
Dal | and glancing to his left, observed the green light of the
SEATRAI N hersel f bearing about three points on the CANDY' s
port side and proceeding up on the CANDY's port side, an

di stance off of approximately 200 yards; at about the sane
time he heard a two-blast signal formthe SEATRAIN.

"30. At about 5:36 1/2 a.m CANDY tinme, Captain Dalland
ordered the engi nes of the CANDY full astern and blew a

t wo- bl ast signal intending it, not as a reply to the two-bl ast
signal of the SEATRAIN, but, unbeknownst to the person
charged, to informthe captain of the Tug DALZELLATOM to
reverse the tug's engines; he put the CANDY's wheel hard
right.
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"31. When the SEATRAI N was approximately one-half mle form
t he CANDY, which was then proceeding fromthe anchorage

sout herly of Buoy 24, the person charged having observed the
CANDY's red running light, put the wheel of the SEATRAI N
sonewhat to the right in order, as he put it, to give the
CANDY further roomto maneuver fromthe anchorage.

"32. Although the wheel of the SEATRAI N had been pl aced
sonewhat to the right, the person charged observed that the
beari ng between the CANDY and the SEATRAI N was cl osi ng,
wher eupon at a distance off of 200 to 300 yards fromthe
CANDY, he put the wheel of the SEATRAIN 20 degrees to the

| eft.

"33. When the vessels were about 700 feet apart, the person
charged bl ew a two-blast signal to the CANDY; upon hearing a

t wo- bl ast signal fromthe CANDY, intended for the Tug
DALZELLATOM the person charged put the wheel of the SEATRAIN
hard | eft, an action which was cooperated in by the Captain of
t he SEATRAI N who, shortly before, had cone on the bridge; as

t he vessels were com ng together the SEATRAIN s wheel was put
to the right to swng the SEATRAIN away from t he CANDY.

"34. As Captain Kelly, master of the DALZELLATOM observed
that the SEATRAIN was going to collide with the CANDY, he had
hi s deckhand let go the |ine between his tug and the CANDY so
that the tug woul d not be squeezed.

"35. At approximately 5:37 a.m 5:30 a.m CANDY tine, the
starboard bow of the SEATRAIN, which was still swinging to her
| eft, canme into contact at about a 45-degree angle wth the
port bow of the CANDY, whose wheel had been put hard right and
her engines full astern.

36. As a result of the collision, both vessels sustai ned
damage; no injuries or loss of |life anong any of the personnel
aboard either vessel was i ndicated.

"37. The engi nes of the SEATRAIN coul d have been sl owed or
t hey coul d have been put full astern and the vessel stopped
within the distance of at |east one-half mle w thout any
danger being created to the SEATRAI N.
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"38. The CANDY had no | ookout stationed on the bow, her watch
of ficer was on the bridge stationed on the starboard side and
did not see the approach of the SEATRAIN until he heard her

t wo- bl ast shortly before the collision.

"39. No danger signals were blown by the CANDY or the
SEATRAI N.

BASES OF APPEAL

Thi s Appeal has been taken fromthe decision of the Exam ner.
It 1s contended:

(1) The Governnent failed in its burden of
proof to show that a crossing situation
exi sted between SEATRAIN GEORA A and
CANDY on the norning of March 11, 1965.

(2) The Governnent failed in its burden of
proof (Article 21) to show t hat CANDY
mai nt ai ned her course and speed and was
bei ng navigated as a privileged vessel
Wi th respect to SEATRAIN GEORG A

(3) Additional Errors as to Hearing
Exam ner's Finding of Fact.

(4) The Hearing Exam ner's Opinion sets forth
facts, purportedly gleaned fromthe
testinony of the witnesses at the
hearing, which are clearly erroneous.

(5 Coments on hearing Exam ner's
Concl usi ons of Law.

APPEARANCES: Edward R Downi ng, Esqg., New York City; and New York
and New Jersey Sandy Hook Pilots' Association, as am ci
curi ae.
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OPI NI ON

Appel l ant first argues that a crossing situation was not
established by the evidence. This assertion is sonewhat weakened
by certain other allegations in Appellant's brief, particularly
when he attenpts to invoke the "statutory fault" rule.

After pointing out the term"privileged vessel," taken by
itself, is somewhat msleading to the uninitiated and that the
privileged vessel has its burdens, Appellant says:

"It is settled law that in a situation
such as was here presented, SEATRAIN GEORI A
was not required to anticipate that CANDY
woul d negligently and repeatedly breach her
statutory duty, and , therefore, she had the
right to assune, in her maneuvers, to regard
this as one of Special G rcunstance, and
certainly not one of Privileged/ Burdened
situation." (Brief-6)

There seens to be no | ogical connection between the prem se
and the conclusion. |f CANDY had a statutory duty it was either to
mai ntain course and speed or to stand clear. Since CANDY was on
the starboard hand of GEORA A the "statutory duty” could not have
been to stand clear; thus it nust have been to maintain course and
speed as a privileged vessel in a crossing situation.

Appel | ant' s concl usi on quot ed above woul d seemto nean that
when a burdened vessel finds a privileged vessel not abiding by the
rules it is entitled to consider that the situation has been
changed to one of special circunstance. But this is not to say
that the crossing situation was not established in the first place.

Appel | ant further conpl ains that CANDY di sregarded the rules
not only as to GEORG A but as to a ferry. (Brief-9). He quotes
testinony of the pilot of CANDY to the effect that he sl owed down
tolet a ferry on his port side cross ahead of him This pil ot
admtted that he did so not in accordance with any rul e but because
It was his personal feeling that ferries do not give way and he did
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not "want to have any collision wwth any of the ferryboats."

This contention of Appellant "proves too nmuch." Wen it is
recalled that both the ferry and GEORG A were on CANDY' s port
hand, it is obvious that if CANDY was privileged as to the ferry in
a crossing it was also privileged as to GEORA A

Apart fromthese inplicit concessions in Appellant's brief it
may be said that there is substantial evidence to support the
Exam ner's finding that with CANDY on a generally westerly track
and GEORA A on a northerly track there was established a crossing
situation with CANDY the privileged vessel.

It Is not necessary that a vessel be on an absolutely
unswervi ng course at an absol utely unchanging speed to find it

privileged in a crossing situation. U S. v SS SOYA ATLANTI C,
CA 4 (1964) 330 F 2nd 732.

The evi dence was sufficient to establish and the actions of
Appel lant at the tinme confirm that a crossing situation existed.
Seeing CANDY's red |light on his starboard bow, Appellant sounded
two blasts. Under the circunstances this could only have been a
proposal for a crossing contrary to the rules. At another point,
as wll be nentioned again |ater, Appellant declared that he cane
right slowy "in order to give CANDY nore water to maneuver from
her anchorage." Since CANDY was to the right of Appellant at the
time, the only way Appellant's comng right slowy would gi ve CANDY
“"nmore water" would be for Appellant to go astern of CANDY. This
also is a recognition that CANDY was privileged to cross ahead.

Appellant's first point, that a crossing situation was not
established, is wthout nerit.

Appel l ant' s second point argues that there is a burden on the
| nvestigating Oficer to prove that a statutory fault of a vessel
in collision not only did not but could not have contributed to the
collision before a pilot or naster of the other colliding vessel
can be found negligent in a proceeding under R S. 4450.
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Appel | ant says:

“I'n a cause of collision, the Governnent nust prove
both care on its own part and want of it on the part of

t he person charged. (The Cara, 102 U S. 200).

Generally, and in respect to CANDY where a vessel has
been guilty of departure fromthe rules or of other
fault, and in this case of the statutory fault of CANDY,
which is clearly denonstrated by the testinony in the
Governnent's case agai nst SEATRAIN GEORA A, the

Gover nment nust show that CANDY's fault was not a
contributory fault, and on this point, the Governnent has
t he burden of going forward with such evidence under the

rule of the Pennsylvania, 86 U S. 125."

This is a conplete m sconception of the proceedi ngs in hand.

The Governnent is not called upon to "prove . . . CARE on its own
part . . ." because the"CGovernnment" was not a party to the
collision. Nor is this a case "agai nst SEATRAIN GEORA A;" it is

agai nst the Appellant's license and his privilege to operate
t her eunder.

Appellant's reference to the Clara is footnoted by a
statenent that the underscoring was supplied. Supplying
underscoring intimates that a quotation has been given, but no

guot ati on marks were used. Wat the Clara actually says is:

“I'n a cause of collision, the plaintiff, in

order to recover entire damages, nust prove both
care on his part and want of it on the part of the
def endant.” (Underscoring supplied.)

Qobvi ously, since there are "both-to-blanme" collisions, both
pilots are at fault in such collisions. Appellant's theory neans
that no action under R S. 4450 could be taken agai nst either pilot
for his negligence. This, of course is not true.
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Appellant's third point is that certain specific findings of
t he Exam ner were erroneous.

(1)

As to Finding #32, Appellant argues that the finding that the
beari ng of CANDY was noving left is contrary to what Appellant told
a Board of Pilot Conm ssioners when he said that the bearing was
“broadeni ng on our starboard bow. " (This testinony was allowed in
evidence in Defense Exhibit "A"). Appellant's own testinony before
t he Exam ner was (and Appellant refers nme specifically to this):

"Q \Wien after you first saw the red
| ight, were you aware as to what the
CANDY was doing in respect to her
navi gati on?

"A. | was aware that its bearing wasn't
opening as rapidly as it did when |
was down at the weck buoy."

The Exam ner was justified in rejecting Appellant's testinony
t hat he saw CANDY's bearing always noving to the right. |If
Appel | ant had, as he testified, kept CANDY under continuous
observation during this tinme, he could not have seen a bearing
al ways novi ng right because then he woul d have crossed ahead.

The Exam ner's finding, nevertheless, could be justified as a
reasonabl e i nference form Appellant's own assertions. |f Appell ant
kept CANDY under continuous observation and if he is to be heard to
say that fromhis observations he had reason to believe that CANDY
woul d cross ahead while he would go astern of CANDY, but that his
expect ati on was defeated by CANDY's sl owi ng down, he nust in fact
have seen CANDY's bearing noving |eft and then stopping.

On the other hand, Appellant first saw CANDY's red |ight four
points on his bow. \Wen the master of SEATRAIN GEORG A | ooked at
CANDY at the tinme of the two blast signal, CANDY was still four
points on the bow (R 153). A proper finding based on this evidence
woul d be that Appellant had in fact observed no change of bearing.
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| f the Exam ner made an error in Finding #32, the perm ssible
finding of unchanging bearing and collision courses is nore
damagi ng to Appel | ant.

(i)

On Finding 35, Appellant argues that the Exam ner was wong in
hol ding that GEORG A was hit on the starboard bow because there is
evidence that it was struck abaft the beamor on the quarter.

Assum ng error,arguendo, it was i mmterial where the contact
was made in this case.

(iii)

Appel | ant di sputes Finding 37 as to the stopping capability of
GEORA A and asserts that there is no evidence to support it.

Assum ng, agai n arguendo, that the speed and conditions of | oad

of GEORG A rendered it inpossible for the vessel to have sl owed or
st opped wi thout danger to itself, the matter is irrelevant. It does
Appel | ant no good to argue that his vessel could not have been

sl owed or stopped wi thout danger to itself if that inability
actually led it into collision. Actually, when asked whet her he
coul d have stopped with safety when he saw CANDY at one half mle,
Appel l ant testified that he could have backed full. (R 194).

|V

Appel lant's fourth point raises a series of disputes as to the
Exam ner's findings. Since, in essence, these findings are
supportable on the record and by reasonable inference therefrom
there is no need to exam ne each of the disputes in detail. The
overall situation would not be changed anyway.

Illustrative of the disputes is this one. The Exam ner stated
in his Opinion that Appellant put his wheel to the right "to give
t he CANDY nore roomto proceed fromthe anchorage."” Appell ant
argues that the Exam ner is wong, because what he actually said
was that he ordered right rudder on GEORG A to bring the vessel
around slowy "in order to give the CANDY nore water to nmaneuver
from her anchorage."” The difference in |anguage provides no
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di stincti on.

Si nce Appel | ant changed course to his right in deference to a
vessel on his right, it does not matter whether he did so to give
t he ot her vessel "nore roont or "nore water."

Appel | ant woul d have ne believe that the turn to the right was
execut ed not because GEORG A was burdened but because GEORG A
wanted to go right anyway, and therefore did so slowy so as not to
enbarrass the ot her vessel.

Even if the argunent is taken at face val ue, however, it
underm nes Appellant's position on appeal. If it were true that he
had no burden as to the vessel on his starboard hand, there is no
| ogi cal reason why he would have made a slow turn to the right
rather than a nore rapid turn to the right unless he had recogni zed
the right of the other vessel so to maneuver. The Exam ner's
conclusion that this very evidence supports the view that Appellant
recogni zed his duty to stand clear as a burdened vessel is
uni npeachabl e.

V

Appel lant's fifth point is that the starboard hand rule for
crossing situations was not established to have been applicable to
this situation. In further refinenent, Appellant has contended,

With amci curiae to assist, that the controlling factor in

this case should be that when a vessel is noving form an anchorage
I n New York Bay onto and on a course which requires it to cross a

maj or ship channel the "crossing" rule is automatically suspended

and the "special circunstance" rule al one applies.

On refinenent of the issues, Appellant practically concedes
that this is the only issue.

Several w tnesses were brought before the Examner to testify
that the condition described in this case was, or should have been
consi dered, a "special circunstance."

Appel | ant has, however, cited one case which | consider in
point. In the cited case the "starboard hand" vessel was comn ng
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out of an anchorage. The "port hand" vessel was in a nain
channel . "

The court said,

"The Pawnee proceeded down about
m d- channel with the master and first officer
in the pilot house, a sailor at the wheel, and
a | ookout stationed forward. She observed the
Socony No. 5, appellant's steamtug, wth two
barges made fast, one on each side. This
flotilla was proceedi ng out formthe anchorage
ground bel ow the Statue of Liberty. The
Pawnee blew two blasts to the No. 5, and was
| mredi ately answered by with two. This
exchange of signals indicated a passing

agreenent, and the Pawnee, the burdened

vessel, continued on. The Socony No. 5, CA
2 (1922) 285 Fed. 154, cert, dem 261 U S. 616
(Under scoring supplied.)

It 1s quite clear that while in that case the privil eged
vessel yielded right of way to the burdened vessel and was
consequently held at fault for not having yiel ded enough, the court
saw that the situation was initially a crossing situation under the
Rul es. The opinions of Appellant's expert w tnesses cannot alter
the aw nor can they retroactively alter the neaning of Appellant's
actions at the tinme, which constituted a recognition that he was in
a crossing situation.

This, of course, is not the forumfor seeking a change in
t he rules.

VI
(1)

Odinarily, it would be enough to consider Appellant's five
poi nts, as has been done, and di spose of the natter. However,
consi deration of these points reveals a bew | dering display of
| nconsi stenci es weaving through all five, and sone notice nust be
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t aken of them

Underlying Appellant's argunents are two positions. One is
t hat he signal ed CANDY so that he could cross ahead and he did so
try to cross ahead in reliance upon CANDY's agreenent with two
blasts; thus CANDY's failure to cone left was the sol e cause of
the collision. The other position is that he had earlier taken
adequate action to have permtted CANDY to have crossed ahead of
himand that CANDY's slowing down in front of himforced himt act

In extrem s.

Appel | ant cannot maintain both of these positions at the sane
time, and the record anply denonstrates that he cannot naintain
either of themso as to nake CANDY solely liable and hinself
faul tl ess.

Several elenments of Appellant's brief and of the record nust
be consi dered here.

(i)

Appel l ant contends at the sane tine that the crossing rules do
not apply and that CANDY viol ated those rul es by slow ng down. At
one poi nt he decl ares:

"As SEATRAI N GECRA A was proceeding up the
mai n ship channel, in the area of Buoy 22, ferry
| eft Staten Island bound for Manhattan, crossing
SEATRAIN GEORG A' s port bow, and | ater was
permtted to cross CANDY's port bow by Pil ot
Dal | and because ferry boats do not reduce speed and
only the Hearing Exam ner regarded the ferry boat
as the burdened vessel in a crossing situation with
CANDY (Findings 25 and 27 . . . )" (Brief-3,4).

This can only be taken to inply that of all parties concerned
only the Exam ner saw a relationship of "privileged" and
"burdened;" Pilot Dalland, the ferry, and Appellant did not.

However, as nentioned before, Appellant states that Pil ot
Dal | and di sregarded "The Inland and Pilot Rules in respect to
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CANDY' s navigation not only to the GEORGA A, but to the ferry boat
" (B9, 10).

Appel | ant al so st at es:

“ . . . Dalland testified that but for the
fact that he was navigating the CANDY with
respect to a ferry boat ahead, as a result of

whi ch he sl owed CANDY, despite the fact the

CANDY was the privil eged vessel, he would
have passed ahead of SEATRAIN GEORA A. "
(Brief-14). (Underscoring supplied). The
underscored words are Appellant's own
conclusion as to the situation.

These observations serve to enphasize that every reference of
Appel | ant condemi ng CANDY's navigation with respect to the ferry
"statutory fault" wth respect to its obligations to SEATRAIN
GEORG A inplicitly admts the application of the "starboard hand”
rule. CANDY could not be required to nmaintain course and speed
Wi th respect to SEATRAIN GEORG A unl ess CANDY was a privil eged
vessel .

(iii)

Appel | ant' s cl ai med naneuvers al so bear scrutiny. He was
comng right slowy on five degrees rudder, to all ow CANDY "nore

water." But then, according to Appellant, he shifted the rudder to
twenty degrees left, sounded two blasts, heard two bl asts, went
hard left, and went right to fishtail. One nust infer fromthe

known facts what Appellant nust have seen when he decided to cone
|l eft. He did not see a red light on his port hand or even dead
ahead or he would not have cone left. It may be inferred that he
saw what the master saw, a vessel broad on his bow

Appel l ant mai ntains that during the tine in question he kept
CANDY under continuous observation. He nmaintains also that there
IS no evidence that he saw CANDY' s bearing noving toward his bow.
At the sane tinme he maintains that had CANDY not slowed in front of
hi m he woul d have passed astern of CANDY.
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This last contention can be predicted only upon observati ons
by Appellant, despite his testinony, that CANDY's beari ng had been
in fact drawing forward so as to indicate that CANDY woul d cross,
then that CANDY's bearings were ceasing to nove forward so that he
could not count on safely passing astern.

Appel |l ant creates for hinself this dilemm; either he
conti nuously had CANDY under observation, in which case he is
chargeabl e, on his own argunment, with know ng that CANDY' s beari ng
had noved forward and then stopped novi ng across ahead of him
because of CANDY's sl owi ng down, or he did not have CANDY under
observation at all during the interval between his first sighting
of the red light and his pani cked decision to go |eft.

The truth is not to be found either in Appellant's testinony
or in his argunent. But whichever horn of this self-inposed
di | enma he chooses, he is at fault.

| f he truly observed the novenents of CANDY, and thus saw a
vessel noving across his bow, then slow ng down so as to enbarrass
him his failure to act until a nere 700 feet separated themwas a
fault. [If, on the other hand, he did not keep CANDY under
observation but suddenly was confronted by a vessel dangerously
cl ose ahead of him he is still at fault.

But Appell ant cannot be heard to say sinultaneously that he
kept CANDY under observation at all tinmes and never saw a bearing
novenent forward on his bow, and that he assumed from CANDY' s
novenent that CANDY woul d cross ahead until CANDY' s sl owdown upset
hi s cal cul ati ons.

(iv)

Anot her self-created dilemua faces Appellant. |If he would
have it that he attenpted to cross ahead on reliance on CANDY' s
"agreenent"to his two blast signal, he acknow edges the
applicability of the "starboard hand" rul e and does not explain why
t he di stance had closed to 700 feet before he nade his proposal.
| f he clains"” need to act he cannot:
(1) claim as his brief does, that he al ways had
CANDY under observation but never saw the
beari ng change other than to "open," nor

file://l/hgsms-lawdb/users/K nowl edgeM anagement...0& %20R%201479%20-%201679/1670%20-%20M | LL ER.htm (18 of 20) [02/10/2011 11:07:32 AM]



Appea No. 1670 - Roy MILLER v. US - 24 November, 1967.

(2) claimthat a danger signal was not called for
at that point.

(v)
Appel | ant cannot, by inaccurate testinony and inconsi stent

argunent , befog an issue so that an Exam ner's findings of fact nust
be set asi de.

CONCLUSI ONS

The Exam ner's findings of fact, supported by adequate
evi dence, bring this case within the crossing rule.

Appel l ant was at fault in failing to follow the precepts of
the crossing rule. He was also at fault in not perceiving the need
to sound a danger signal.

Because of the conplexity of the review ng process in this
case, it is considered in the interest of equity that the
suspensi on ordered should not be required to be served, although
Appel lant's fault has been established.

ORDER

The Findings and Order of the Exam ner entered at New York,
New York, on 29 Novenber 1965 are approved, but the suspension
ordered is hereby REM TTED.

W J. SMTH
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C, this 24th day of Novenber 1967.

| NDEX
1. Bur dened vessel
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duty to keep clear

2. Col l'i si on
course and speed, duty to hold
crossing situation established
failure to keep clear
failure to sound danger signal
negl i gence of ot her vessel not excusing
"statutory fault" doctrine inapplicable to excuse

3. Crossing situation
anchorage, vessel |eaving
burdened vessel, duties of
privileged vessel, duties of
***x%  END OF DECI SION NO. 1670 *****
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