Appea No. 1669 - John J. SHADE v. US - 8 November, 1967.

IN THE MATTER OF MERCHANT MARI NER S DOCUNMENT
AND ALL OTHER SEAMAN DOCUMENTS
| ssued to: John J. SHADE

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1669
John J. SHADE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239b and Title 46 Code of Federal Regul ations 137.30-1.

By order dated 26 May 1967, an Exam ner of the United States
Coast Guard at San Francisco, California, revoked Appellant's
seaman docunents upon finding himaguilty of the charge of
“conviction for a narcotic drug law violation." The specification
found proved alleges that while a holder of the docunent above
descri bed, on or about 19 Septenber 1963, Appellant was convicted
of a violation of Section 11715 of The Health and Safety Code, a
narcotic drug |law of the State of California.

At the hearing, Appellant elected to act as his own counsel.
Appel l ant entered a plea of guilty to the charge and specification.

The I nvestigating Oficer introduced in evidence a copy of a
j udgenent of conviction.

I n defense, Appellant offered matters in mtigation.
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At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specification
had been proved by plea. The Exam ner then entered an order
revoki ng all docunents issued to Appellant.

The entire decision was served on 6 June 1967. Appeal was
tinely filed on 21 June 1967.

FI NDI NGS OF FACT

On 19 Septenber 1963, Appellant was convicted of violation of
Section 11715 of the California Health and Safety Code, a narcotic
drug law of the State of California, in the Superior Court in and
for the Gty and County of San Francisco. He was sentenced to one
year in the County Jail. Execution was suspended, and Appel | ant
was pl aced on probation for three years.

BASES OF APPEAL

This appeal is taken fromthe order of the Examner. It is
submtted that since the trial court has, under California |aw,
resci nded the conviction, no penalties or disabilities may | onger
flow fromthe original judgenent.

Appear ance: Appellant, pro se.

OPI NI ON
The docunents filed by Appellant on this appeal are:

(1) a notice of appeal dated 19 June 1967, announci ng
that he had hired an attorney to appeal his 1963
convi ction, and

(2) a letter of no date, received by the Commander,
Thirteenth Coast Guard District, on or before 1
August 1967, advising that his conviction had been
resci nded by the Superior Court in California.

Thi s second docunent forwarded a copy of an application filed
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by "Attorney for the Defendant,” in the Superior Court in which the
original conviction was had, for the dism ssal of the original
charge under Section 1203.4 of the Penal Code of California.

Apart fromthe other questionable aspects of this docunent, it
s nost inportant that while the "action" portion was prepared and
dated for the signature of a Superior Court Judge, it is not signed
by him Neither is it acknow edged by the District Attorney to
have been served upon him after conpletion.

The inport of a conpleted action under the California Penal
Code on the basic proceedi ng need not be considered here. The
record that Appellant has presented shows only that he had filed an
application, not that his application has been granted.

On the record here, there is also an appearance that Appell ant
had, in an official application to the Coast Guard, nade a fal se
denial as to his 1963 conviction. It need not be considered in
this proceedi ng whether his action constituted a fraud in the
procurenent such as to have rendered his docunent void and the
I nstant proceedi ng unnecessary.

ORDER

The order of the Exam ner dated at San Francisco, California
on 25 May 1967 i s AFFI RVED.

W J. SMTH
Admral, United States Coast Guard
Conmandant

Si gned at Washington, D. C., this 8th day of Novenber 196 .

| NDEX
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