Appea No. 1667 - Ellish. Gainesv. US - 8 November, 1967.

I N THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-198485-D1(R) AND
ALL OTHER SEAMAN DOCUMENTS
| ssued to: Ellis B. Gines

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1667
Ellis b. Gaines

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 7 Decenber 1966, an Exam ner of the United
States Coast CGuard at New Ol eans, La., suspended Appellant's
seaman docunents for six nonths outright upon finding himguilty of
m sconduct. The specifications found proved allege that while
serving as a night cook and baker on board the United States SS
ALCOA VOYAGER under authority of the docunent above descri bed, on
or about 3 Cctober 1966, while the vessel was at Ceyl on, Appell ant
did wongfully address the Chief Steward with foul and abusive
| anguage; did wongfully assault the Chief Steward by brandi shing
his fist and a knife in the direction of the Chief Steward; and did
wrongfully assault and batter the Chief Steward by pushing him

At the hearing, Appellant elected to act as his own counsel.
Appel | ant entered pleas of not guilty to the charge and each
speci fication.

The I nvestigating Oficer introduced in evidence copies of
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entries fromthe ship's Shipping Articles and its O ficial Logbook
and the testinony of the Chief Steward, the Master, and the third
Cook.

Appel | ant offered no evidence in his defense.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of six nonths outright.

The entire decision was served on 8 Decenber 1966. Appeal was
timely filed.

FI NDI NGS OF FACT

On 3 Cctober 1966, Appellant was serving as a night cook and
baker on board the United States SS ALCOA VOYAGER and acti ng under
authority of his docunent while the ship was in port at Ceyl on.

Bet ween 1115 and 1130 hours, Appellant responded to an order of the
Chief Steward by addressing the latter in foul and abusive |anguage
and by picking up a knife and nmaking threatening gestures with it
to the Chief Steward. The Chief Steward thereupon took |eave of
his i medi ate surroundi ngs, but returned a short tine |ater and
agai n experienced the events descri bed above and, in addition, he
was physically pushed by Appell ant.

Appel | ant has been going to sea for over 24 years and has no
prior record of m sconduct.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that this order is excessive in view of
Appellant's prior clear record and that, if affirned, it wll work
undue hardshi p upon Appell ant.

OPI NI ON

The only matters raised on appeal concern a request for
reduction of the suspension period ordered by the Exam ner.
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However, such a reduction is not warranted where, as here, the
suspension period ordered is not inconsistent wwth the offenses
shown to have been commtted. Appellant's prior clear record and
his assertion of hardship do not excuse the m sconduct w th which
he is charged. Thus, | nust conclude that the Exam ner's order
shoul d be affirned.

ORDER

The order of the Exam ner dated at New Ol eans, La., on 7
Decenber 1966, i s AFFI RVED.

W J. SMTH
Admral, United States Coast Guard
Conmandant

Si gned at Washington, D. C., this 8th day of Novenber 1967.

| NDEX
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Commensurate wth of fense
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