Appeal No. 1664 - Daniel M. TICER v. US - 10 October, 1967.

I N THE MATTER OF MERCHANT MARI NER' S

DOCUNMENT
AND ALL OTHER SEAMAN S
DOCUMENTS
| ssued to: Daniel M TICER Z- 276855-
D3
DECI SI ON OF THE
COVIVANDANT
UNI TED STATES CQOAST
GUARD
1664
Daniel M
Tl CER

Thi s appeal has been taken in accordance with Title 46
Uni t ed
States Code 239 (g) and Title 46 Code of Federa
Regul ati ons

137. 30-

1.
By order dated 7 April 1966, an Exam ner of the United

St ates

Coast CGuard at Houston, Texas revoked Appellant's
seaman' s

document s upon finding himguilty of m sconduct.
The

speci fications found proved allege that while serving as
boat swai n

on board the United States SS WH TEHALL under authority of
t he

docunment above descri bed,

Appel | ant :
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(1) on 7 January 1966, wrongfully absented hinself
from
the vessel at Qui Nanh, Viet Nam and on 3 February 1966; at
Naha,

i nawa,
(2) assaulted and battered the chief
mat e,
(3) failed to obey an order of the chief
mat e,
(4) assaulted and battered the
mast er,
(5) incited the deck crew to refuse to obey
orders,

(6) created a disturbance by reason of
i nt oxi cati on,

(7) failed to performduties by reason of
I nt oxi cati on;
and

(8 on 5 February 1966, at sea, had |iquor in hispossession w thout
aut hority.

At the hearing, Appellant was represented by
pr of essi ona
counsel . Appellant entered a plea of not guilty to the charge
and
each specification, except the eighth to which he pl eaded

guilty.

The I nvestigating Oficer introduced in evidence
certain
docunents and the testinony of officers and nenbers of the
crew.

In defense, Appellant offered in evidence his own
t esti nony
and that of other nenbers of the
Crew.

At the end of the hearing, the Exam ner rendered a
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witten
deci sion in which he concluded that the charged and al
speci fications had been proved. The Exam ner then entered an order
revoking all docunents issued to Appellant.

The entire decision was served on 5 May 1966. Appeal was
tinmely filed on 17 May 1966 and perfected on 7 April 1967.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as boatswain
on board the United States SS WH TEHALL and acting under authority
of his docunent.

On 7 January 1966, Appellant absented hinself fromthe vessel
at Qui Nanh, Viet Nam w thout authority, with full know edge that
American mlitary authorities ashore had prohibited | anding from
shi ps.

On 3 February 1966, at Naha, Ckinawa, in the course of a
dispute with the master, Appellant jabbed his hand agai nst the
master's chest and then, having been advised that he would be
denoted fromthe rating of boatswain, told nenbers of the deck
force not to obey orders of any other person.

Appel l ant was restored to duty the next norning. On that day
liquor was found in his quarters and confi scat ed.

OPI NI ON

Appel lant's first argunent is that he was not prohibited from
goi ng ashore at Qui Nanh Bay on 7 January 1966, because there was
only a posted order emanating froma mlitary commander, and he was
under the inpression that mlitary orders did not apply to
civilians.

The fact that the master posted these orders could be
construed as adopting and pronul gating themas his owm. A second
poster expressing the conpany's |lack of responsibility for nmen who
went ashore is not inconsistent with this because the prohibition
order itself allowed exceptions, such as for nmen who needed nedica
attention, and it would be to these that the conpany's decl aration
was addressed if they failed to abide by the rules after getting
ashore.
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However, it is also considered that notice nust be taken that
in South Viet Nam Anerican mlitary authorities ashore in certain
pl aces function as "local authorities.” An American seaman who
violates local lawin foreign ports, governing snuggling, |anding
privileges, and the |ike, conmmts an act of m sconduct irrespective
of master's orders. Odinances of mlitary authority in South Vi et
Nam are such orders.

Several of Appellant's points deal with the credibility of the
chief mate, who testified against him Mich of the evidence
admtted into the record to attack his credibility was irrel evant,
and nuch of it was neaningless. Two things, however, stand out.

One is that while the mate testified flatly that he had drunk
just one bottle of beer, at about 1100, on the day of his
altercation with Appellant, an apparently disinterested witness, a
nmenber of the engine departnment, testified that he had been with
the mate during his stay at the Seanmen's Cub, and that the mate
had drunk seven bottles of beer.

The other is that the mate had described the all eged assault
and battery upon the nmaster in precisely the sane terns as he had

descri bed the all eged assault and battery upon hinmself. |In each
case the alleged victimhad turned away from Appel | ant who
"grabbed" by the shoul der and "spun himaround."” Wen the nmaster

testified about his encounter with Appellant, he said, and
denmonstrated, only that in a face to face encounter Appellant had
j abbed his finger against his chest.

It is noted that the specifications dealing with all eged
assaults and batteries on the mate and the naster used al npbst
identical ternms in describing the batteries:

(1) "by . . . placing your hand or hands upon his
shoul der and turning himaround" and

(2) "by placing your hands upon his person and turning
hi m ar ound. "

This second allegation, in the case of the nmaster, was anended
at the outset of the hearing to read:

"by jabbing himwth your hand."

file://l/hgsms-lawdb/users/K nowledgeM anagementD...%208& %20R%201479%20-%201679/1664%20-%20T| CER.htm (4 of 9) [02/10/2011 11:07:28 AM]



Appeal No. 1664 - Daniel M. TICER v. US - 10 October, 1967.

It is evident that the original specification had been predicated
upon the mate's description and that the master's own statenent on
i nvestigation had pronpted the anendnent.

These considerations lead ne to believe that the testinony of
the mate is not worthy of credence, except as it may be
corroborated by other reliable wtnesses.

The sanme considerations | ead nme, on the other hand, to accept
the testinony of the master nore readily.

Wil e Appellant urges that the nmaster's testinmony was shaped
to support the chief mate's position, the very fact that the
master, after charges had been served, described events in such
fashion as to require anmendnent of a specification, shows that his
testinony was not given to support the mate's but was given
absol utely independently, and therefore bears nore plainly the mark
of truth

Thus, while the assault and battery on the mate nmay not be
supportabl e by the requisite quantum of evidence, the wongfu
battery upon the master may be, in the terns of the master's
descri ption.

In the sane vein, the failure to obey an order of the nate to
| eave the deck may be found unsupported.

Y

The question as to whether Appellant was under the influence
of intoxicants, as alleged in the sixth and seventh specifications,
| need not discuss. If he did "create a disturbance" and did "fail
to performhis duties,” the matters are anply covered in the other
speci fications which allege acts of m sconduct whether or not
Appel | ant was i nt oxi cat ed.

V

A nost serious offense is alleged in the fifth specification
whi ch i ntroduced the concept of "mutiny." The question at issue is
whet her Appellant told other nenbers of the deck force not to obey
any orders but his. The issue is raised by testinony of persons
present in the master's office who said that Appellant told the
master that he had so instructed the deck force, and testinony of
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certain nenbers of the deck force who said that Appellant had told
themonly not to work, after he had been denoted, until they had a
conpet ent supervi sor

There is evidence that the master tried to persuade another AB
seaman to assune the duties of boatswain, neeting with refusal
There is no evidence that the nmate hinself gave orders to the
seanen to carry on the work. The conduct of the situation was not
prai sewort hy.

But doubt as to what Appellant m ght have said to the nenbers
of the deck departnent is resolved in the testinony of one of his
own w tnesses, D Grazia, who said:

he told ne not to take orders fromanybody . . ."
R- 120.

Vi

Irrel evant matter found proved in the specifications as
al | eged cannot be sustained. Wen it is alleged, for exanple, that
Appel | ant assaulted and battered the nmaster "by addressing himwth
i nsubordi nate, derogatory and argunentative remarks," while
commtting a wongful battery, the allegations are so poorly nmade
as to fall outside the scope of relaxed pleading permtted in

adm ni strative proceedings. Kuhn v Gvil Aeronautics Board, CA
D.C. (19450), 183 F 2nd 839, has frequently been cited in these
deci sions for the proposition that niceties of pleading have no
part in these proceedi ngs.

This does not, | think, sustain a view that an el enent
conpletely foreign to a conmon | aw act of m sconduct |ike assault
and battery should be permtted to be pleaded in a specification.
It is possible that the | anguage used coul d have been nmade the
basis for other specifications of m sconduct, but it cannot be
accepted that the | anguage here shoul d be pl eaded as though it
constituted a part of assault and battery.

It may not be am ss here to point out that |anguage
acconpanyi ng certain acts nay be evidentiary material either to
support or weaken a view that an act constitutes "assault."” This
is not a matter for pleading, however, and has rarely any
significance when an actual battery has been commtted.

VI |
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In view of the fact that the Exam ner's order was one of
revocation,this "Opinion" nust necessarily reconsider the quality
of the offenses proof of which nust be sustained.

Appel l ant has introduced into the record evidence that another
person who absented hinself fromthe ship at Qui Nanh Bay was
allowed off with a warning. The proof of the specification against
Appel I ant al | egi ng such an unaut hori zed absence does not need
consi deration here, nor does the admtted possession of |iquor
aboard the ship. |If the order is to be reassessed, what nust be
| ooked to is the gravanen of the offenses of assault and battery
agai nst the master, and of inciting the crew to disobey orders.

In review of the record | nmust find that the battery agai nst
the master is a technical offense. It was a wongful battery, and
chargeabl e as such, against the commander of the ship. But it was
not a product of an intent to injure or do harm \Wile even a
technical battery against a master cones within the scope of 46
US C 701 (sixth item), | cannot conceive that Appellant woul d
have been sentenced to two years' inprisonnent by any court after
conviction of the offense.

Most inportant to be considered here is Appellant's proved
i ncitenent of other nenbers of the crewto refuse to obey orders.
On the adm ssion of Appellant's own witness, D Grazia, (possibly
i nadvertent) | have been constrained to find that the Exam ner had
adequate grounds to find the fifth specification proved even with
the other conflicts of testinony.

| do not think, however, that this case cones within the
bounds of Decision on Appeal No. 355 where anot her boat swai n

attenpted to flout the authority of the master of the shinp.

The factual distinctions are plain. The naster in the earlier
case took direct action to renove the offender fromthe ship by
recourse to the local police. The master, in this case, permtted
Appel lant to go back to work in his capacity of boatswain within
twel ve hours after the comm ssion of acts | abeled "nutinous,” and
apparently he served the rest of the voyage back to Houston, Texas,
wi t hout further incident.

VI

The Examiner, in this case, found that Appellant had a prior

record of m sconduct "off the record,” i.e. not in the
presence of, or with the consent of, the person charged. Whether
the Exam ner did consider the prior record or not, | disregard it
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in appellate action. (Decision on Appeal No. 1472)

ORDER
Specifications 2, 3, 6, and 7 are dism ssed.

Specification 4 is anmended by striking therefromthe words "by
addressing himw th i nsubordi nate, derogatory and argunentative
remar ks and."

The ultimate findings of the Exam ner as to specifications 1,
4 (as anended), 5, and 8 are AFFIRVED. The order of the Exam ner
is MODIFIED to provide for a suspension of one year.

P. E. TRI MBLE
Vice Admral, U S. Coast Guard
Acti ng Conmandant

Si gned at Washington, D. C., this 10th day of Cctober 1967.

| NDEX

Absence w thout |eave
force of orders of mlitary in Viet Nam
master's adoption of order of mlitary by posting

Mlitary authorities in Viet Nam
orders valid as orders of |ocal authority
orders adopted by nmaster by posting

Vi et Nam
authority of mlitary to issue orders

Wt nesses
credibility reassessed on review

Mut i nous conduct
I ncitenent of crew to di sobedi ence
affected by inmediate restoration to
duty with no further m sconduct

Assault and battery
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acconpanyi ng | anguage held irrelevant to specification
acconpanyi ng | anguage rel evant to question of sinple assault
technical battery on naster

Charges and specifications
nere evidence not to be pl eaded

Prior record
I mproperly ascertained

*xxx% END OF DECI SI ON NO 1664 *****
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