Appea No. 1662 - Joseph Ransom Tucker, Jr. v. US - 5 October, 1967

I N THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-571289- D2 AND
ALL OTHER SEAMAN DOCUVMENTS
| ssued to: Joseph Ransom Tucker, Jr.

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1662
Joseph Ransom Tucker, Jr.

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 23 Decenber 1966, an Exam ner of the United
States Coast CGuard at Houston, Texas, suspended Appellant's seanman
docunents for 12 nonths outright plus 6 nonths on 18 nonths'
probation upon finding himguilty of m sconduct. The
specifications allege that while serving as an abl e seaman on board
the United States SS U. S. BU LDER, under authority of the docunent
above described, (1) on or about 10 Novenber 1966, Appel | ant
wrongfully failed to performhis assigned duties between 1300 and
1700 hours by reason of being absent fromthe vessel while it was
in a foreign port; (2) on or about 15 Novenber 1966, Appell ant
wrongfully failed to performhis assigned duties between 0800 and
1700 hours by reason of being absent fromthe vessel while it was
in a foreign port; (3) on or about 16 Novenber 1966, Appell ant
wrongfully failed to performhis assigned duties between 0800 and
1700 hours by reason of being absent fromthe vessel while it was
in a foreign port; (4) on or about 17 Novenber 1966, Appell ant
wrongfully failed to performhis assigned duties by reason of being
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absent fromthe vessel while it was in a foreign port; (5) on or
about 18 Novenber 1966, Appellant wongfully failed to performhis
assi gned duti es between 0800 and 1600 hours while the vessel was in
a foreign port; and (6) on or about 19 Novenber 1966, Appell ant
wongfully failed to performhis assigned duties between 0000 and
0400 hours, due to being in a state of intoxication, while the
vessel was at sea.

At the hearing, Appellant elected to act as his own counsel.
He entered pleas of not guilty to the allegations in the first and
second specifications, guilty to the allegations in the third and
fourth specifications, guilty to the allegtions in the fifthe
speci ficaion, but only insofar as the failure to performalleged
therein relates to the period to tine from0800 to 1200 hours; and
guilty to the allegations in the sixth specification, except to the
extent that they relate to his having been intoxicated.

The I nvestigating Oficer introduced in evidence certified
copies of entries fromthe ship's Shipping Articles and its
O ficial Logbook. The log entry concerning the offense alleged in
t he second specification was not properly nmade and the Exam ner
rejected it as proof of such offense. |In defense, Appell ant
offered in evidence his own testinony.

at the end of the hearing, the Exam ner rendered a witten
deci si on wherein he concluded that the first specification had been
proved, that the second had not been proved, that the third and
fourth had been proved by plea, that the fifth and sixth had been
proved in part by plea, and that the charge had been proved. He
then entered an order suspending all docunents issued to appel |l ant
for a period of 12 nonths outright plus 6 nonths on 18 nont hs'
pr obati on.

The entire decision was served on 29 Decenber 1966. Appeal
was tinely filed on 18 January 1967.

FI NDI NGS OF FACT

On 10, 16, 17, 18, and 19 Novenber 1966, Appell ant was serving
as an abl e seaman on board the United States SS U. S. BU LDER and
acting under authority of his docunent while the ship was on a
forei gn voyage.
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On 10 Novenber 1966, while the ship was at Buckner Bay,
ki nawa, Appellant failed to performhis regularly assigned duties
bet ween 1300 and 1700 hours; on 16 Novenber 1966, while the ship
was at Sasebo, Japan, Appellant failed to performhis regularly
assi gned duties between 0800 and 1700 hours; on 17 Novenber 1966,
while the ship was at Sasebo, Japan, Appellant failed to perform
his regularly assigned duties; on 18 Novenber 1966, while the ship
was at Sasebo, Japan, Appellant failed to performhis regularly
assi gned duties between 0800 and 1200 hours; and on 19 Novenber
1966, while the ship was at Sasebo, Japan, Appellant failed to
performhis regularly assigned duties between 0000 and 0400 hours
due to being intoxicated.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examiner. It is contended that the Exam ner's findings, that the
second specification had not been proved and that the sixth
speci fication had been proved in part by plea, are inconsistent
with his statenent at the hearing (page 17 of the transcript of
testinony) that "I find the specifications proved, except 19
Novenber specification [the sixth specification]". It is,
therefore, requested that these two specifications be dism ssed.

It is also contended that the Exam ner entered an erroneous plea to
the offense alleged in the sixth specification; that the Exam ner's
findings on the fifth and sixth specifications are inproper as
there is no provision in the regulations permtting a finding that
a specification has been proved in part by plea; and that the

Exam ner's finding on the first specification is not supported by
substanti al evidence.

APPEARANCE: Mandel | and Wight, Attorneys at Law, Houston,
Texas, by WIlliamL. Wod, Jr., Esq.

OPI NI ON

I nsofar as the notion to dismss is directed to the second
specification, it appears futile as this specification has been
found not proved. However, it is so involved with the issue raised
on appeal in support of the notion to dismss that it nust of
necessity be considered in connection with such issue.
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As pointed out on appeal, there are certain inconsistencies in
the decision of the Examner. First of all, his conclusions that
t he second specification had not been proved and that the sixth
speci fication had been proved are inconsistent with his concl usion
at the hearing that all but the specification pertaining to 19
Novenber (the sixth specification) had been proved. Secondly, his
conclusions that the fifth and sixth specifications had only been
partially proved is inconsistent wwth his findings of fact which
I ndi cate that he considered these two specifications to have been
whol 'y proved.

In ny opinion, the first nmentioned inconsistency is the result
of an inadvertent error, as there is no evidence to support a
finding that the second specification has been proved and there is
Appellant's guilty plea concerning the offense alleged in the sixth
speci fication.

It is true that 46 CFR 137.20-160(a) provides that the prior
record of a person charged nmay not be disclosed until the Exam ner
has nade concl usions as to each charge and specification and then
only if the Exam ner concludes that at |east one specification has
been proved. Here, such conclusions of the Exam ner were erroneous
W th respect to the second and sixth specifications and no
concl usion regardi ng the charge was nmade prior to disclosure of
Appel lant's prior record. However, the prinmary purpose of the
regul ati on noted above is to prevent consideration of a person's
prior record in determ ning whether the charges and specifications
filed against himhave been proved. I|nasnuch as the Exam ner
concl uded that certain of the specifications had been proved, the
pur pose of the regul ati on has been served, irrespective of whether
his conclusions on certain of the several specifications were
erroneous. Thus, Appellant was not prejudiced in any nateri al
respect and | nust conclude that the notion to dismss be deni ed.

The second i nconsi stency noted above presents different
probl ens. Appellant entered pleas of guilty to the offenses
alleged in the fifth and sixth specifications, but took issue with
certain facts alleged in connection therewith. Evidentiary facts
al l eged in connection with a specified offense ordinarily relate to
t he seriousness of the offense and, if such facts are not proved,
the offense mght still be proved. Where, as here, the conm ssion
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of the offense is admtted, but the facts alleged in connection
therewith are disputed, the Exam ner should either (1) anend the
specification so as to delete therefromthe evidentiary fact
alleged if he desires to accept the plea of guilty, or (2) enter a
pl ea of not guilty because of the indefinite nature of the plea.
See 46 CFR 137.20-65 as to the first alternative and 46 CFR
137.20-75 as to the second. While neither alternative was resorted
to here, the Examner's intent is clear. On page 3 of his report,
he states that the log entry concerning the failure to perform
alleged in the sixth specification indicates that Appellant was

| nt oxi cated and he concludes that this constitutes a prima facie
case as to appellant having been in such a state. There is no
mention of Appellant having rebutted this and the only reasonabl e
conclusion is that the Exam ner intended to find the offense and
fact proved.

As for the fifth specification, the Examner initially
accepted a plea of not guilty thereto, but subsequently indicated
that, to the extent this specification concerned a failure to
perform bet ween 0800 and 1200 hours, the plea should be one of
guilty. The Exam ner did not discuss the disputed fact, i.e., the
time period involved, in his decision. Al this indicates that he
consi dered the specification as having been anended to conformw th
Appel l ant's version of the period of tine involve. It is so
consi dered here and the finding of fact nade herein concerning the
allegations in the fifth specification has been drafted
accordi ngly.

The final matter raised on appeal is the contention that the
Exam ner's finding on the first specification is not supported by
substanti al evidence. However, it is the Examner's responsibility
to wei ght and bal ance conflicting evidence concerning a particul ar
of fense and his determnation of the matter is ordinarily
controlling. Here, the Exam ner concluded that the log entry
pertaining to the offense alleged in the first specification
constituted a prima facie case which, in the Exam ner's opinion,
was not rebutted by the evidence offered by Appellant. There
appears to be no reasonable basis for disturbing this concl usion.

Al though | amin substantial agreenent with the findings of
the Exam ner, | believe that his order is rather excessive in view
of the type of offense involved and it wll be nodified so as to
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provide for the suspension of Appellant's docunents for 8 nonths
outright plus 6 nonths on 12 nont hs' probation.

To the extent that the conclusions and findings of the
Exam ner are inconsistent wwth the concl usions and findi ngs nmade
herein, such conclusions and findings of the Exam ner are hereby
appropriately nodified.

ORDER

The order of the Exam ner dated at Houston, Texas, on 23
Decenber 1966, is nodified to provide for eight nonths outright
suspensi on plus six nonths suspension on twelve nonths' probation.
As so nodified, the order is AFFI RVED.

W J. Smith
Admral, United States Coast Guard
Conmandant

Signed at Washington, D. C., this 5th day of October 1967.

| NDEX
FI NDI NGS OF FACT
I nconsi stency of Exam ner's findings and concl usi ons

**xxx  END OF DECI SION NO. 1662 *****
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