Appea No. 1659 - Robert Henry Wilson v. US - 20 September, 1967.

I N THE MATTER OF MERCHANT MARI NER' S DOCUMENT NO. Z-1184406 AND ALL
OTHER SEAMAN DOCUNMENTS
| ssued to: Robert Henry WI son

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1659
Robert Henry W1 son

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 14 Decenber 1966, an Exam ner of the United
States Coast CGuard at New Ol eans, La., suspended Appellant's
seaman docunents for 6 nonths outright plus 6 nonths on 12 nont hs'
probation upon finding himguilty of m sconduct. The
speci fications found proved allege that while serving as an able
seanen on board the United States SS SOLON TURMAN under authority
of the docunent above described. (1) on or about 9 Novenber 1966,
whi |l e such vessel was at New Ol eans, La., Appellant wongfully
violated a Federal Statute by failing to declare dutiable
mer chandi se and attenpted to take ashore such property w thout
fulfilling certain formalities required by the United States Bureau
of Custons; (2) on or about 9 Novenber 1966, while such vessel was
at New Ol eans, La., Appellant wongfully violated a Federal
Statute by attenpting to destroy evidence, which was in the process
of being seized; (3) on or about 2 Novenber 1966, while such vessel
was at Houston, Texas, Appellant wongfully had intoxicating |iquor
aboard such vessel; and (4) on or about 9 Novenber 1966, while such
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vessel was at New Ol eans, La., Appellant wongfully had ships
cargo in his possession.

At the hearing, Appellant elected to act as his own counsel.
Appel l ant entered a plea of not guilty to the charge and the first,
second and fourth specifications. He entered a plea of quilty to
the third specification.

The I nvestigating Oficer introduced in evidence the testinony
of three wtnesses and the follow ng exhibits:

(A) Five bottles of scotch
(B) One bottle of wne
(O Remains of cardboard carton

(D) Copy of a portion of a Manifest and Frei ght List
I ndi cating consi gnnent of 50 cartons of w ne

(E) Copy of a portion of Manifest and Freight List indicating
consi gnnent of 150 cartons of whiskey

(F) Two delivery receipts indicating delivery of 49 cases of
the wi ne described in (D) above and of 149 cases of the
whi skey described in (E) above

I n defense, Appellant offered in evidence his own testinony.

Anot her witness testified at the request of the Exam ner and both
the I nvestigating Oficer and Appellant were given the opportunity
to exam ner and cross-exam ne this wtness.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and first, second,
and fourth specifications had been proved. He concluded that the
third specification had been proved by plea. The Exam ner then
entered an order suspending all docunents, issued to Appellant for
a period of six nonths outright plus six nonths on twel ve nonths'
pr obati on.
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The entire decision was served on 31 January 1967. Appeal was
tinely filed on 27 February 1967.

FI NDI NGS OF FACT

On 2 and 9 Novenber 1966, Appellant was serving as an able
seanen on board the United States SS SOLON TURMAN and acting under
authority of his docunent while the ship was in the ports of
Houst on, Texas, and New Ol eans, La., respectively.

Upon returning froma foreign voyage on or about 30 Cctober
1966, the vessel docked at New Ol eans, La. Shortly thereafter it
call ed at Houston, Texas, but then returned to New Oleans. On
board was various cargo including a consignnent of 50 cartons of
wine to the Vivian J. Cel pi Conpany at New Ol eans and a
consi gnnment of 150 cartons of scotch whiskey to Dave Streiffer &
Conpany at New Ol eans. These two consignnents were found to be
short one carton of wine and two cartons of whiskey, respectively.

At about 1330 hours on 9 Novenber 1966, CGeorge G enn M ain
and John Judge United States Custons Investigators who testified in
this proceeding, arrived at the Nashville Avenue wharf where the
vessel was then docked. There, they observed Appell ant and
i nformed himthat they desired to inspect the contents of the
carton. Upon doing so, they found it contai ned several bottles of
t he brand of scotch whiskey m ssing fromthe consignnent indicated
above. \When asked from where he obtai ned the whiskey, Appellant
replied that he got it in Europe. Inforned that the Wi skey would
be taken into custody, Appellant picked up the carton containing
t he whi skey and threw it off the wharf into the water. The
i nvestigators then placed handcuffs on Appellant and one of them
retrieved the carton containing the whiskey. A third custons
official arrived on the scene and Appellant was escorted to his
| iving quarters aboard ship where six bottles of the brand of w ne
m ssing fromthe consi gnnent indicated above were found on his
bunk. Appellant told the custons officials that he had obtai ned
the wi ne and sone scotch whi skey from an unknown seanan when the
ship had call ed at Houston.

Appel | ant has no prior disciplinary record.

BASES OF APPEAL
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Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended, w thout specification, that the
Exam ner's findings are not supported by the facts and the law. In
the event his findings are affirned, it is contended that the
Exam ner's order is unduly harsh in view of Appellant's prior clear
record, his cooperation with customs officials subsequent to being
appr ehended, and his having al ready endured sufficient punishnment
in the formof a fine and incarceration inposed by the United
States Treasury Departnent and a Loui siana state court
respectively. Thus, it is requested that the Exam ner's order be
nodi fied so as to suspend the remai ni ng suspensi on period ordered
by the Exam ner.

APPEARANCE: Fine & Waltzer, Attorneys at Law, New Ol eans, La.
by Bruce C. Waltzer, Esg.

OPI NI ON

In view of the lack of specificity involved in the contention
that the Exam ner's findings are not supported by the evidence and
the law, it is not necessary to discuss the matter in detail. See

the Attorney General's Manual on the Adm nistrative Procedure

Act. (1947) p. 84, note 5. Suffice it to say that, inasnuch as
there is no clear error in the record, the findings of the Exam ner
shoul d be affirned.

The alternative contention, that the Exam ner's order is
excessive, in ny opinion, should also be rejected. The offenses
here involved are quite serious and, it treated lightly, mght well
serve to encourage other seanen to commt simlar offenses. The
safety of a ships cargo would, thus, be constantly jeopardi zed and
such a situation would be intol erable.

ORDER

The order of the Exam ner dated at New Orl eans, La., on 14
Decenber 1966, i s AFFI RVED.

P. E. TRI MBLE
Vice Admral, U S. Coast Guard
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Acting Commandant

Si gned at Washington, D. C., this 20th day of Septenber 1967.

| NDEX
APPEALS

Lace of specificity in
**x** END OF DECI SI ON NO. 1659 ****=*
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