Appeal No. 1656 - CALIXTO FONTANEZ v. US - 28 August, 1967.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-951414-D1 AND
ALL OTHER SEAMAN DOCUMENTS
| ssued to: CALI XTO FONTANEZ

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1656
CALI XTO FONTANEZ

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 22 Novenber 1966, an Exam ner of the United
States Coast CGuard at New York, N.Y., suspended Appellant's seanman
docunents for three nonths on twel ve nonths' probation upon finding
himguilty of m sconduct. The specification found proved all eges
that while serving as a passenger utility on board the United
States SS SANTA PAULA under authority of the docunent above
descri bed, on or about 14 Septenber 1966, Appellant, while ashore
in the port of La Guaira, Venezuela, did wongfully assault and
battered Leon Joseph Loi seau, a fell ow crewrenber.

At the hearing, Appellant was represented by professional
counsel, and entered a plea of not guilty to the charge and each
speci fication.

The I nvestigating Oficer introduced in evidence an entry from
the ship's Logbook and the testinony of three witnesses one of
which was the alleged victim
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I n defense, Appellant offered in evidence a statenment of the
al | eged victi mmade whil e aboard ship, and his own testinony and
t hat of another w tness.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and one
specification had been proved. The Exam ner then entered an order
suspendi ng all docunents issued to Appellant for a period of three
nont hs on twel ve nonths' probation.

The entire decision was served on 23 Novenber 1966. Appeal
was tinely filed on 6 Decenber 1966.

On 14 Septenber 1966, Appellant was serving as a passenger
utility on Board the United States SS SANTA PAULA and acti ng under
authority of his docunent while the ship was in the port of La
GQuaira, Venezuela. On this date, Appellant was ashore in a bar and
i n the course of an argunent with Leon Joseph Loi seau, a fell ow
crewnenber, wongfully struck him

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examiner. It is contended that there is no evidence indicating
t hat Appellant struck M. Loiseau as alleged, that the charge and
speci fication should be di sm ssed.

APPEARANCE: Murray A. MIller, Esq., New York, N.Y.

OPI NI ON

None of the witnesses testifying at the hearing observed
Appel l ant actually strike M. Loiseau. Neverthel ess, when the
evidence is considered in its entirety, a conclusion that he did so
seens reasonable. This is not a crimnal or penal proceeding

agai nst the Appellant's person. It is, rather, an admnistrative
proceedi ng agai nst his docunent. Proof of the offense does not
require evidence of guilt beyond a reasonable doubt. It nerely

requi res substantial evidence and here the log entry together with
the testinony of three witnesses clearly neets this standard.
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Therefore, it is not for ne to disturb the Exam ner's findings,
unless they are clearly arbitrary or capricious which is not shown
to be the case here. | nust conclude that the exam ner's order
shoul d be affirned.

ORDER

The order of the Exam ner dated at New York, N Y., on 22
Novenber 1966, i s AFFI RVED.

WJ. SMTH
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D.C., this 28th day of August 1967.
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