Appeal No. 1654 - EDMUNDO P. DA CUNHA v. US - 10 August, 1966.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-1149914 AND ALL
OTHER SEAMAN S DOCUNMENTS
| ssued to: EDMUNDO P. DA CUNHA

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1654
EDMUNDO P. DA CUNHA

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 19 August 1966, an Exam ner of the United
States Coast CGuard at New York suspended Appellant's seaman's
docunents for 1 nonth outright plus 5 nonths on 12 nont hs'
probation upon finding himguilty of m sconduct. The
speci fications found proved allege that while serving as a steward
utility on board the United States SS FLYI NG FOAM under authority
of docunent above described, on or about 26 May 1966, Appell ant
used foul and abusive | anguage and threatened bodily harmto the
Chief Oficer.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence the official
| ogbook and shipping articles of the vessel, and the testinony of
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the Chief O ficer.

I n defense, Appellant offered in evidence the testinony of the
two witnesses, and took the stand hinself.

After the hearing, the Exam ner rendered a decision in which
he concl uded that the charge and both specifications had been
proved. The Exam ner then served a witten order on Appel | ant
suspendi ng all docunents issued to himfor 1 nonth outright plus 5
nont hs' on 12 nont hs' probation.

The entire decision was served on 22 August 1966. Appeal was
tinely filed on 24 August 1966.

FI NDI NGS OF FACT

On 26 May 1966, Appellant was serving as a steward utility on
board the United States SS FLYI NG FOAM and acting under authority
of his docunent while the ship was at sea.

On that date vessel's Chief Mate, after an alarmfor drills
had been sounded, went to Appellant's quarters and ordered himto
report to his station. Appellant replied in the foul and abusive
terns alleged in the specification.

Later, when Appellant was being "l ogged" by the naster for
this offense, Appellant threatened bodily harmto the Chief Mte
when he should find himashore.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that the findings of guilty are contrary
to the weight of the evidence, and on unjustified assunptions of
t he Exam ner.

APPEARANCE: Abraham E. Freednman, of New York; by Irving Janes
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Tenenbaum Esquire

OPI NI ON

In his brief, appellant states two separate argunents, both
directed against the finding of "proved" as to each of the
specifications. The grounds spelled out in each instance are the
sane. Each finding is asserted to be "contrary to the wei ght of
t he evidence". Appellants who offer no other reason to reverse
findings should get short shrift. The Examner in the trier of
facts. The Exam ner is assigned the task of giving weight to the
evidence. On review, the question is whether there is substanti al
evi dence to support his findings.

It can easily be said here that the testinony of the Chief
Mate and the record made in the affirnmed | ogbook constitute
substantial evidence. The nere fact that there was testinony from
Appel l ant hinmself and fromtwo ot her "wi tnesses” which did not
agree wth the testinony of the one eyew tness against Appellant is
not reason for the trier of facts to discount the testinony of that
one eyewitness unless it is inherently inplausible or
sel f-contradi ctory. Exam ners do not count the nunber of w tnesses
on each side and grant the finding to the greater nunber.

While it is true that Appellant has assenbl ed three persons
i ncluding hinself to deny that he ever used the | anguage to the
Chief Mate alleged to have been used, it is interesting to note the
character of the testinony which is urged as being so persuasive as
a matter of law that it should be found that the Exam ner failed to
give it the proper weight.
1]

All three witnesses for Appellant testified that the alarmfor
drill had not sounded when the mate cane to Appellant's door to
order himto this fire station. The witness Martinez decl ared,
however, that the crew was not supposed to nove to stations before
the alarm but that he |liked to because then he wouldn't have to
hurry.
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A note of inplausibility already rings in the defense, because
if the policy of the ship (understandably) was that the crew should
not nove before the alarmit would be unlikely that an officer
primarily concerned with carrying out that policy would be ordering
men to their stations in advance of the alarm

But this sanme witness said that the nate cane to Appellant's
door twice. "And then he nove back but he conme back right way,"
R-22. The witness heard the alarmas the mate cane back.

Agai nst this the wtness Pasante who testified that he left
Appellant's roomas the mate first appeared, stated that he went
slowy to his station, stopped, went slowy again, and heard the
al armjust before he reached his station five or six mnutes after
| eaving his room

Testinony like this is not so overwhelmng as to require that
t he Exam ner's acceptance of the evidence that the alarm had been
sounded before the epi sode began was reversibly w ong.

|V

The mate had testified that only Martinez was in the roomwth
Appel | ant when he first arrived. (He testified that Appellant's
roonmate, later identified as Pasante, and ot her persons were
present, but that Martinez was the only one who was in the room
wi th Appellant.)

Martinez testified that he was in his own room heard a
knocki ng on the door of another room cane out in the passageway
and observed and heard the mate in his first dispute with
Appel lant. Fromthat point on he was a conti nuous observer until
the drill took place. He did not nention Pasante at all.

Pasante testified that he alone was in the roomw th Appel | ant
when the mate first cane. Pasante was just |eaving when the nate
opened the door. Pasante passed the nate, and saw Martinez in the
passageway adjusting his life jacket. Pasante |left and observed no
nor e.
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The concurrence of these two versions of the first arrival of
the mate on the scene is not such as to require the rejection of
the mate' s testi nony.

Pasante testified that it was the practice in his and
Appellant's roomfor himto garb first and Appellant |ater, because
there was insufficient roomfor both of themto nove about at once.
Pursuant to this practice, according to Pasante, he had prepared
for the drill and was departing the roomwhen the nmate arrived.
Pasante, as nentioned before, passed the nmate, left the scene, and
sauntered to his station, hearing the alarmfive mnutes after
| eaving his room

Appel | ant, however, testified twce that after the mate's
first visit to his roomhe then yiel ded maneuvering space to
Pasante, and that Pasante did not |eave until the second tine the
mat e appeared, R-41 and 45. Appellant testified also that he left
the roomat the sane tine as Pasante R-45.

The i nconsistencies between the testinony of Appellant and
that of Pasante on this point are not conducive to a belief that an
Exam ner nust be reversed for accepting the testinony of the Chief
MVat e.

Further, Pasante testified that the mate opened the door the
first tinme he appeared at the roomand that was the only tine
Pasante was there, Appellant testified that he hinself opened the
door the first tinme the mate appeared and that Pasante was there on
bot h occasi ons.

Appel l ant testified that when he finally left his room he
started to follow the Chief Mate but changed his mnd and went in
the other direction. Martinez testified that after witnessing the
whol e proceedi ng he saw Appellant follow the mate and he foll owed
Appel | ant, being the | ast person to | eave the area. Once agai n,
this discrepancy does not |lead to a persuasion that the Exam ner
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was necessarily wong in assigning little weight to the testinony
I n Appel l ant's defense.

V

VWhile the arithnetic rule of addition has already been
rejected as determnative of the weight to be assigned to testinony
by an Examner, it is hoped that the review of Appellant's defense
case here indicated that there is no point in tal king about w ght
of the evidence when the Appellant's evidence is of such
contradi ctory nature.

Conflicts in evidence nust often be resol ved, but when the
conflicts are introduced by Appellant via his own w tnesses they
need not be resolved by the Exam ner one by one. One reliable
W tness i s enough.

VI

Al t hough Appellant's brief is formally limted to the "wei ght
of the evidence" question it also inplies that the second
specification was not proved because the evidence did not establish
an assault upon the mate. After citing Prosser as to what is
needed to constitute "assault" when a person has used threatening
| anguage, Appellant's brief says:

“I'n the present instance the Chief Mate, the person
supposedly threatened has testified that he felt no fear of M. Da
Cunha and realized that M. Cunha was in no position to carry out
any threats against his person.”

In truth, this is an over sinplification of the mate's
testi nony, who had said that he was not in fear of Appell ant
aboard ship, although he had i ndeed been noved to adopt the
unusual practice of |ocking his door when he turned in for the
night. But the whole matter is irrel evant.

We are not concerned here with the question of what fact
condi ti ons nust acconpany an uttered threat to constitute an
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assault. Appellant was not charged with assault; he was charged
only with threatening bodily harm Threatening bodily harmto a
ship's officer is msconduct in and of itself, even if the harmis
to be acconplished off the ship at a future date. \Wether the

t hreat was nmade was a question of fact which the Exam ner found in
the affirmative on substantial evidence.

VI

Two conpl aints are nade of the Exam ner's decision which are
easi |y di sposed of.

I n connection with his discussion of Appellant's position that
his | anguage at the tine of the logging neant only a desire to
"di scuss" matters with the mate ashore not a threat of harm the
Exam ner sai d:

"When questioned about this on cross-Exam ne, the Chief
Mate replied with a rhetorical question: ~Wat would | have to
di scuss with the person charged ashore?" or words to that effect.”
D- 5.

Appel | ant declares that this is a msquotation. He invites
attention to the actual testinony; "I have nothing in common wth
this man, " and refers one to D17, line 3. In reading this, |
read also 1 and 2 of that page:

"Q Isn't it perhaps nerely an invitation and not
actually a threat?

A. Wiy would he invite ne on the dock, and why woul d |
want to go on the dock? | have nothing in comon with this man."

The Exam ner did not "m squote”. He did not purport to quote,
since he used the phrase "or words to that effect”. It may be that
preci se quotation should be resorted to rather than a general
recol l ection of the Exam ner, but the fact that the wtness did
reply with a rhetorical question, the inport of which was correctly
construed by the Exam ner. Appellant's selected quotation of the
sentence following the rhetorical question does not, of course,
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give the true picture presented by the record I have quoted with
respect to the Exam ner's stated opinion.

H  The construction placed upon the testinony by the Exam ner was
wel | founded even if he did not quote precisely. It would be
difficult to accept Appellant's inplied contention (in the question
put to the witness) that he intended only a "man to man" di scussion
of matters ashore, in view of what an "invitation to the dock"
means to seanen.

It is further conplained that the Exam ner, in considering the
evidence on the first specification, "mde the assunption that if
a man said Get the hell out of here', in all probability he used
t he | anguage set out in the first specification.” Here again
Appellant is not citing a full context. Wat the Exam ner said was
that since the mate had testified as to the | anguage used, set out
in the specification, and since Appellant's own w tnesses testified
to i nproper |anguage by Appellant, he was persuaded that the nate's
testinony was credible.

There was here absolutely no unjustified inference of the kind
al | eged by Appel |l ant.

ORDER
The order of the Exam ner dated at New York on 19 August 1966,
I s AFFI RVED.

W J. SMTH
Admral, U S. Coast @Quard
Commandant

Si gned at Washington, D. C, this 10th day of August 1966.

| NDEX

Evi dence
“wei ght" of: substanti al
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Subst anti al evi dence
test of sufficiency
**xx*x  END OF DECI SI ON NO 1654 ****x

Top
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