Appeal No. 1653 - Richard J. Wirick v. US - 4 August, 1967.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-849614- D1 AND
ALL OTHER SEAMAN DOCUMENTS
| ssued to: R chard J. Wrick

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1653
Richard J. Wrick

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 14 Novenber 1966, an Exam ner of the United
States Coast CGuard at New York, N. Y. suspended Appellant's seanman
docunents for two nonths outright plus four nonths on twelve
nont hs' probation upon finding himguilty of m sconduct. The
speci fications found proved allege that, while serving as an able
seaman on board the United States SS WOLVERI NE STATE under
authority of the docunent above descri bed, on or about 13 Septenber
1966, while the ship was at Brenerhaven, Gernmany, Appell ant
wrongfully failed to report aboard to shift the vessel; that on or
about 21 Septenber 1966, while the ship was at Le Havre, France,
Appel l ant wongfully failed to obey a awful order of the Chief
Mate; that on or about the sane date and while the vessel was at
the sane place, Appellant wongfully failed to performhis assigned
duties and left the vessel w thout perm ssion.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
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the second, third and fourth specification, but entered a plea of
guilty to the first specification.

The I nvestigating Oficer introduced in evidence a copy of the
ship's shipping articles and certified copies of entries fromthe
ship's Oficial Logbook.

I n defense, Appellant offered in evidence his own testinony.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specifications
had been proved; the first specification by plea, and the others by
substanti al evidence. The Exam ner then entered an order
suspendi ng all docunents issued to Appellant for a period of two
nont hs outright plus nonths on twelve nonths' probation.

The entire decision was served on 16 Novenber 1966. Appeal
was tinely filed on 9 Decenber 1966.

FI NDI NGS OF FACT

On 13 and 21 Septenber 1966, Appellant was serving as an able
seaman on board the United States SS WOLVERI NE STATE and acti ng
under authority of his docunent while the ship was on a foreign
voyage.

On 13 Septenber 1966, while the ship was at Brenerhaven,
Ger many, Appellant, having left the vessel knowi ng that he would
have to return on tinme to assist in shifting the vessel's position,
returned at about 1920 hours, only to find that the vessel had
al ready begun her shift and that he was too late to board and
assist in the vessel's novenent.

On 21 Septenber 1966, while the ship was at Le Havre, France,
Appel l ant, in response to an alleged refusal of the ship's naster
to give hima draw against his wages, left the ship and
comruni cated by tel ephone with the United States Consul in Paris,
France, concerning the alleged denial of the draw by the naster.

He was advised to call back later in the day and he returned to the
ship. Later, at about 1415 hours, Appellant ceased perfornance of
his assigned duties on board the ship in contravention of a | awf ul
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order by the ship's chief officer to continue. He then left the
vessel wthout permssion, allegedly in order to again call the
United States Consul in Paris.

Appel lant's prior record consists of a warning on 22 June
1965, for absence without |eave for two days, failing to report to
secure the ship for sea, engaging, while in a state of
intoxication, in an altercation with a fell ow crew nenber and
issuing a threat to kill him and a two nonths suspension on 11
Cct ober 1966, for absence w thout |eave.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examiner. It is urged that although the first specification, to
whi ch Appellant entered a plea of guilty, relates only to
Appellant's failure to report aboard to shift the vessel, the
Exam ner found in connection with this specification, that prior to
his failure to report, Appellant |eft the vessel w thout
perm ssion; that there is no evidence of record to support this
portion of his finding on the first specification; and that the
finding should be nodified accordingly. In addition, it is
contended that the Exam ner's order is excessive in view of all the
ci rcunmst ances surroundi ng the charge and specifications and that
this is particularly true when it is considered that the Exam ner,

i n determ ning what penalty to access agai nst Appellant, apparently
relied in part upon the unsupported factual finding indicated
above.

APPEARANCE: Abraham E. Freednman, Esq., of New York, N.Y.

OPI NI ON

The matters rai sed on appeal clearly have nerit. There is no
basis in the record for a conclusion that Appellant left the vessel
W t hout perm ssion at Brenerhaven. Moreover, such a concl usion
goes beyond the scope of the specification concerning Appellant's
service while the ship was at Brenerhaven. Thus, this concl usion
of the Exam ner may not properly be considered. Inasnuch as it was
consi dered by the Exam ner, his order, though within the scope of
t hat which nay be entered under the circunstances present here,
should, in ny opinion, be reduced in the interest of consistency.
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Therefore, the Exam ner's order will be nodified so as to provide
merely for two nonths outright suspension with no probationary
peri od.

ORDER

The order of the Exam ner dated at New York, N Y., on 14
Novenber 1966, is nodified to provide for an outright suspension of
two nonths. As so nodified, the order is AFFI RVED.

P. E. TRI MBLE
Vice Admral, U S. Coast Guard
Act i ng Commandant

Si gned at Washington, D. C., this 4th day of August 1967.

| NDEX

CHARGES AND SPECI FI CATI ONS

Propriety of Exam ner making finding of fact unrelated to
EVI DENCE

I n support of Exam ner's finding, |ack of

FI NDI NG OF FACT
no evi dence to support portion of
related to offense not charged
**x*%* END OF DECI SION NO. 1653 *****
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