Appea No. 1652 - Richard J. Mackensworth v. US - 3 August, 1967.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-930650 AND ALL
OTHER SEAMAN S DOCUNMENTS
| ssued to: R chard J. Mackensworth

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1652
Ri chard J. Mackensworth

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 19 July 1966, an Exam ner of the United States Coast
Guard at Chicago, Illinois suspended Appellant's seaman's docunents
for 6 nonths on 18 nonths' probation upon finding himaguilty of

m sconduct. The specifications found proved allege that while
serving as a boatswain on board the United States SS EXTAVI A under
authority of the docunent above described, on or about 26 June
1966, Appellant failed to performhis duty, battered the second
mat e, and destroyed ship's property.

At the hearing, Appellant was represented by counsel. Appellant
entered a plea of not guilty to the charge and each specification.

The I nvestigating Oficer introduced in evidence the testinony of
the second mate and the master, and the official |og book of the
vessel .

I n defense, Appellant offered in evidence the testinony of an
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Ordi nary Seaman, and his own account of the events that evening.

At the end of the hearing, the Exam ner rendered a witten decision
i n which he concluded that the charge and specifications had been
proved. The Exami ner then served a witten order on Appell ant
suspendi ng all docunents issued to himfor a period of 6 nonths on
18 nont hs' probati on.

The entire decision and order was served on 28 July 1966. Appeal
was tinely filed on 19 August 1966.

FI NDI NGS OF FACT

On 26 June 1966, anong ot her dates, Appellant was serving as a
boat swai n on board the United States SS EXTAVI A and acti ng under
authority of his docunent while the ship was in the port of

M | waukee, W sconsi n.

Appel | ant and Second O ficer Warren had a di sagreenent the evening
of the 25th over the effect of M. Warren's order to secure the
hat ches for sea. Appellant clainmed he took orders only fromthe
master and chief officer. After M. Warren infornmed the master of
this difficulty, Appellant was called to the cabin and ordered to
obey M. Warren's commands and get the vessel ready for sea.

After conpleting this job at about 2355 hours, Appellant passed M.
Warren on deck, cursed and offered to fight him

About twenty mnutes later, when the lines were being singled up
prior to undocking, Appellant cane to the stern where M. Warren
was working and struck himin the face with his fist. Before
Appel l ant could hit himagain, M. Warren pulled a flashlight out
of his pocket and struck his assailant on the forehead. Seanan
Pet erson, who saw only last blow, rushed over and broke up the

al tercation.

M. Warren had been using a wal kie-talkie to communicate with the
bri dge during undocking. Sonetine during the scuffle the

wal ki e-tal kie had fallen to the dock. Wile the second officer was
on the phone reporting the incident to the bridge, Appellant picked
up the wal ki e-tal kie, snapped off its antenna, and threw it over

file://l/hgsms-lawdb/users/K nowl edgeM anagement...%6201479%20-%201679/1652%20-%20M ACK ENSWORTH.htm (2 of 5) [02/10/2011 11:07:12 AM]



Appea No. 1652 - Richard J. Mackensworth v. US - 3 August, 1967.

the side. Appellant's duty station while singling up |ines and
undocking is on the bow The wal kie-tal kie was ship's property.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the Exam ner.
It is contended that Appellant was not given adequate tine to
prepare his case, and that the assault and battery specification
was not proved.

APPEARANCE: Dor f man, Pechner, Sacks & Dorfman of Phil adel phi a;
by Harry Lore Esquire, of counsel

OPI NI ON
I

Appel | ant was served with charges the afternoon of 28 June 1966.
The hearing began the next norning, at which tine Appellant
requested a continuance to obtain the services of his selected
counsel. After learning fromthe Investigating Oficer that two
W t nesses were |eaving town that day, one to his hone in Boston,
then to New York to sail again, and the other for a | ong foreign
voyage, the Exam ner told Appellant to get another counsel as
testi nony woul d have to be taken that day. Appellant left and
returned shortly with professional counsel who i nmedi ately asked
for a postponenent to prepare his case. The Exam ner infornmed him
of the witness-availability problem and counsel wthdrew his

obj ection to one wtness, the master, but still preferred

post ponenent of the taking of testinony of the other w tness, the
second officer. The Examner replied that this officer would not
be available at a later tinme, and the hearing proceeded.

On this appeal it is contended that the Exam ner erred in refusing
to postpone the proceedi ngs. Wether an individual has adequate
time to prepare his defense nust of necessity depend on the

ci rcunst ances of each case. Here there was an urgent need to
obtain the testinony of two witnesses who were departing the area
that day. The issues were not conplex. The case turns on whet her
t he Exam ner woul d accept Appellant's or the Second Oficer's
version of the facts. Further, Appellant's counsel did a very able
j ob of defending his client, cross-exam ning the governnent's

W tnesses at length, and | ater presenting his own wtnesses. It
must be concl uded that the Exam ner acted reasonably in going
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foreword with the case, and Appellant was not deprived of his due
process rights. See Appeal Nos. 702, 713.

Appel | ant cl ai ned that he was struck the first, and only, bl ow
Wil e he was maki ng a check of the vessel's readiness for sea, he
stated, M. Warren approached hi mand after making derogatory
remar ks about Appellant's nother, hit himwth the flashlight. It
i's Appellant's theory that sonme of the officers resented him
because he had recently protested the practice of bringing their
Wi ves aboard in port.

Second O ficer Warren stated Appellant hit himfirst, and he then
def ended hinself with the flashlight. Although he was one of the
persons affected by Appellant's conplaint to the conpany, M.
Warren denied he felt any aninosity towards the boatswai n because
of this.

The Exam ner chose to credit M. Warren's testinony. He concl uded
t hat Appellant had a good notive for assaulting the second nate,
both because this officer had just reported to the master
Appel l ant's refusal to obey orders, and because Appel |l ant had
recently | earned he was soon to be replaced by another boatswai n.
This is certainly a reasonabl e concl usion, and since the Exam ner
had the opportunity to see and hear the w tnesses, his decision on
their credibility will not here be disturbed.

There is also substantial evidence in the record proving the other
specifications alleged. Appellant's duty station after the order
to single up fore and aft was given, is at the bow. Appellant was
on the fantail at this tinme engaging in a fray.

Appel l ant first denied he threw the wal ki e-tal kie overboard, then
said that he may have done it, but was too dazed to renenber. The
Exam ner again credited the second mate's testinony and his finding
w Il also be accepted at this |evel.

The order of six nonths' suspension on probation is considered
reasonabl e and i s approved.
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ORDER
The order of the Exam ner dated at Chicago, Illinois on 19 July
1966, is AFFI RMVED.
W J. SMTH
Admral, United States Coast Guard
Commandant

Si gned at Washington, D. C., this 3rd day of August 1967.
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