Appea No. 1647 - Christ Warrent Schwenk v. US - 13 July, 1967

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-67420 AND ALL
OTHER SEAMAN DOCUNMENTS
| ssued to: Christ Warrent Schwenk

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1647
Chri st Warrent Schwenk

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137.30-1

By order dated 20 July 1966, an Exam ner of the United States
Coast Guard at New York, New York revoked Appellant's seanman
docunents upon finding himguilty of m sconduct. The three
speci fications found proved allege that while serving as an oiler
on board the United States SS METAPAN under authority of the
docunent above descri bed, on or about 26 May 1966, Appel | ant
wrongfully created a di sturbance by yelling and addressing foul and
abusi ve | anguage to fellow crew nenber Alfred Mainieri while the
ship was at Belize, British Honduras; on or about 27 May 1966,
while the ship was at Puerto Barrios, CGuatenal a, Appell ant
wrongfully threatened Mainieri with grave bodily harm and | ater on
the sane day, assaulted and battered Mainieri by grabbing and
pushi ng him

At the hearing, Appellant was represented by professional
counsel . Appellant entered a plea of not guilty to the charge and
each specification.
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The I nvestigating Oficer introduced in evidence entries in
the ship's Oficial Logbook and the testinony of three w tnesses,
one of which was the alleged victim

| n defense, Appellant offered in evidence his own testinony
and two letters of commendati on.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and three
speci fications had been proved. The Exam ner then entered an order
revoking all docunents issued to Appellant.

FI NDI NGS OF FACT

On 25, 26 and 27 May 1966, Appellant was serving as an oiler
on board the United States SS METAPAN and acting under authority of
hi s docunent while the ship was on a foreign voyage.

On 26 May 1966, at about 0100 hours, while the ship was at
Belize, British Honduras, Appellant entered a room he shared with
Mai nieri and created a di sturbance by I oud playing of the radio
therein and subjecting Mainieri to |loud verbal abuse. The
di st urbance was personally observed by two fell ow crewren, Cabrara
and Ji m nez.

On 27 May 1966, at about 0730 hours, while the ship was at
Puerto Barrios, CGuatenal a, Appellant threatened to "punch the
living hell" out of Mainieri. Later the sane day at about 1500
hours, he entered the room he shared with Mainieri, slamed the
door, and Mainieri, anticipating physical violence, got up fromhis
bunk. Appellant then, while cursing Mainieri, laid hold of him by
t he arm and pushed hi m back on his bunk.

Appel lant's prior record consists of a two nonth suspensi on
pl us probation in 1957 for creating a disturbance; a two nonth
suspensi on plus probation in 1960 for use of foul and abusive
| anguage; a two nonth suspension plus probation in 1963 for
threatening to do bodily harmto a fellow crew nenber; a three
nont h suspensi on plus probation in 1963 for threatening to damage
engi ne room machi nery; and an ei ght nonth suspension in 1964 for
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threatening to do bodily harmwith a knife to a fell ow crew nenber,
for possession of liquor, and for failure to perform assigned
duti es.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that the findings of the Exam ner are
not supported by the evidence; that revocation of Appellant's
docunents will result in the loss of his livelihood and deprive him
of certain union pension benefits; and that such action is unduly
harsh and excessive. It appears that a dispute arose at sone tine
I n the past between Appellant and the union to which he bel ongs,
and Appellant further contends that the testinony of w tnesses
Cabrara and Ji m nez shoul d be di sregarded because it nay be tainted
as a result of their being officials of that union and having a
possi ble desire to see Appellant |ose his pension benefits.

APPEARANCE: St andard, Weisberg and Harol ds of New York by Aaron
J. Ballen, Esq.

OPI NI ON

The Exam ner declined to accept Appellant's version of the
I nci dents descri bed above. This is reflected in the findings of
fact nade herein and, in ny opinion, these findings are supported
by substantial evidence. While Appellant nay have had a di spute
with the union and while Cabrara and Jimnez may be officials of
the union, there is nothing of record indicating that these factors
I nfl uenced their testinony in any respect. On the other hand,
there are the entries in the ship's Oficial Logbook and the
testinony of Mainieri, all of which support the version of the
i ncidents as testified to by Cabrara and Ji m nez.

There appearing no reasonable basis for rejecting the
Exam ner's choice as to the credibility of the wtnesses, | nust
concl ude, that the charge and specifications have been proved.
Nevert hel ess, | amof the opinion that the di sturbance created is
not so significant as to warrant revocation. Admttedly, Appellant
has a long record of abusive behavior. Yet, nost of such behavi or
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has taken the formof threats which were not carried out. Wile an

assault and battery technically nmay have been comm tted upon

Mainieri, no bodily harmresulted. A six nonth outright suspension

shoul d be sufficient to remnd Appellant to curb his agressive
tendencies in the future. The Examner's order will be nodified
accordi ngly.

ORDER

The order of the Exam ner dated at New York, New York, on 20
July 1966, is nodified to provide for a suspension of six nonths.
As so nodified, the order is AFFI RVED.

P. EE TRI MBLE
Vice Admral, U S. Coast Guard
Acti ng Commandant

Si gned at Washington, D. C., this 13th day of July 1967

| NDEX
ASSAULT (including battery)
pushi ng
DI STURBANCE
creation of
W TNESSES

credibility of
***xx%  END OF DECI SION NO. 1647 *****
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