Appeal No. 1643 - Jose F. ALFONSO v. US - 5 July, 1967.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-605907 AND ALL
OTHER SEAMAN S DOCUNMENTS
| ssued to: Jose F. ALFONSO

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1643
Jose F. ALFONSO

Thi s appeal has been taken in accordance with Title 46 United
States code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 4 August 1966, an Exami ner of the United States
Coast Guard at Long Beach, California, suspended Appellant's
seaman's docunents for 3 nonths outright plus 3 nonths on 6 nonths'
probation upon finding himguilty of m sconduct. The
speci fications found proved allege that while serving as an A B.
seaman on board the United States SS LAKEWOOD VI CTORY under
authority of the docunent above descri bed, Appellant on 1 and 2
June, 1966, at Suyon, Korea, and on 21, 22, and 23 June 1966, at
Bangkok, Thailand, wongfully failed to performhis duties.

At the hearing, Appellant failed to appear. The Exam ner
entered a plea of not guilty to the charge and each specification.

The I nvestigating Oficer introduced in evidence voyage
records of SS LAKEWOCOD VI CTORY touching on the matters in question.

At the end of the hearing, the Exam ner rendered a witten
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decision in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of 3 nonths outright
plus 3 nonths on 6 nonths' probation.

The entire decision was served on 6 August 1966. Appeal was
tinmely filed on 23 August 1966.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as an A B.
seaman on board the United States SS LAKEWOOD VI CTORY and acti ng
under authority of his docunent.

On 1 and 2 June 1966, at Suyon, Korea, and on 21, 22, and 23
June 1966, at Bangkok, Thail and, Appellant wongfully failed to
performhis duties.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that:

(1) the hearing should not have proceeded in
Appel | ant' s absence since he was unavoi dably
det ai ned from nmaki ng appearance; and

(2) Appellant actually had perm ssion for both periods
of absence.

APPEARANCE: Appel l ant, pro se.

OPI NI ON

The first question which nust be decide is whether the hearing
shoul d have taken place in the first place.
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At about 1300 on 25 July 1966, charges were served upon
Appellant. There is sworn testinony in the record that at that
time Appellant selected the tinme set for hearing, which was 1500 on
t hat date, because "he wanted to di spose of the matter as soon as
possible.™

On appeal, Appellant admts that he knew of the scheduled tine
for hearing, but asserts that the requirenent of the nmaster of the
ship that he take his gear off and the tine it took himto get his
gear to the bus station in Long Beach made it inpossible to
communi cate his delay to the Coast CGuard office.

The record is clear, however, that at no tine on 25, 26, or 27
July 1966, did Appellant communicate with the Coast Guard about his
failure to appear.

On 28 July 1966 he was in the San Francisco office. (Not the
L. office.) Not until he filed his appeal did he assert earlier in
maki ng appear ance.

A person charged for a date and tine certain for hearing
cannot, even if he had a tenporary valid excuse for non-appearance,
flout the process by failure to comuni cate, and by appearance in
another city at a tinme of his own choosi ng.

Appel | ant does not contest that he had notice and was aware of
the tinme and place of hearing. He urges only that tenporary
difficulties encountered on the day of hearing prevented his
attendance. He does not seek to explain his continued

non- communi cati on after noti ce.
The excuse cannot be heard now.
|1

Appel | ant states that he has a wife in Pusan, Korea, and that
on 31 May 1966 at about 1500, he was told by his boatswain that he
could "knock off' for the day." He states also that the Chief Mate
told himat 1515 there was a barge ready for departing crewrenbers;
and that when he had boarded the barge, after changing clothes, the
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Chief Mate signaled to himfromthe ship, by raising two fingers in
the air, that he had two days off, The appeal says, "I had this
verified fromthe other crew nenber next to ne on the barge, and
that is what he neant two days for ne . "

If this material were offered as a tinely "offer of proof,"” it
still lacks persuasion. Appellant admts that he was told by his
boat swain "to knock off for the day" (not two nore days) and clains
that his entire permssion to remain away fromthe ship for two
nore days was the Chief Mate's raising two fingers in the air
after he was away fromthe ship in the barge. "Verification"
of the neaning of this signal by another crew nenber in the
departing barge is a nullity.

The fact is, however, that when Appellant was called before
the master after his return fromhis absence on 3 June 1966, and
was given his statutory opportunity to reply to the |ogging of the
comm ssion of the offense, he did not claimauthorization for his
absence fromthe Chief Mate, but nmade no claimof authority
what soever. He signed the |og book and nmade no statenent. The
Chief Mate was present at this tine.

Appel lant's belated claimof justification for the 21, 22 and
23 June 1966 absences is even flinsier than that for the Korean
absence and does not even attenpt to invoke permssion froma mate,
only froma day worker. His reply to the "l ogging" by the master
was the sane. "Nothing . . ."

|V

On neither occasion does Appellant claimauthority for his
absence fromthe master.

CONCLUSI ON

Assum ng that Appellant had testified at his hearing to what
he urges as facts on his appeal on the nerits of the case, the
Exam ner's findings would still be em nently supportabl e.
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Appel I ant's own conduct of non-conmmuni cati on concerning his
case from25 July 1966 until he reported to the San Franci sco
office on 28 July 1966 renders his excuse for non-appearance
unaccept abl e.

ORDER
The order of the Exam ner dated at Long Beach, California on

4 August 1966, is AFFI RVED.

W J. SMTH
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C this 5th day of July 1967.

| NDEX
G ounds on nerits unacceptabl e on appeal
Failure to appear - grounds unacceptabl e
G ounds on appeal do not controvert primary evi dence

*xx**x  END OF DECI SI ON NO. 1643 *****

Top

file:////hgsms-lawdb/users/K nowledgeM anagement...& %20R%201479%20-%201679/1643%20-%20AL FONSO.htm (5 of 5) [02/10/2011 11:07:08 AM]



	Local Disk
	Appeal No. 1643 - Jose F. ALFONSO v. US - 5 July, 1967.


