Appeal No. 1642 - Walter SCHMEISv. US - 5 July, 1967.

IN THE MATTER OF LI CENSE NO. 310885 MERCHANT MARI NER S DOCUMENT NO
BK- 344571 AND ALL OTHER SEAMAN S DOCUMENTS
| ssued to: Walter SCHVEI S

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1642
Wl ter SCHVEI S

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 20 Septenber 1966, an Exam ner of the United
States Coast Guard at New York, N. Y. entered an Adnonition in
Appel lant's record upon finding himaguilty of m sconduct. The
speci fication found proved alleges that while serving as first
assi stant engi neer on board the United States SS GRI NNELL VI CTORY
under authority of the docunent and |icense above described, on or
about 30 June 1966, Appellant deserted the vessel at Rotterdam
Hol | and.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence an entry in
the Oficial Log Book of GRINNELL VICTORY, after a stipul ation that
Appel | ant had been serving as all eged.
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I n defense, Appellant offered in evidence his own testinony
and certain docunents relative to nedical attention.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specification
had been proved. The Exam ner then entered an order of adnonition
agai nst Appellant's record.

The entire decision was served on 21 Septenber 1966. Appeal
was tinely filed on 23 Septenber 1966.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as first
assi stant engi neer on board the United States SS GRI NNELL VI CTORY
and acting under authority of his license and docunent.

Because of the unusual nature of this case, | quote and adopt
the Examner's thirty-ei ght Findings of Fact subject to comments
which will be made in "Qpinion" bel ow

"1. Walter Schneis was serving as first assistant
engi neer on board a nerchant vessel of the United States, the SS
GRI NNELL VI CTORY, under authority of his duly issued Merchant
Mariner's License No. 310885 and Merchant Mariner's Docunent
BK- 344571. The proof adduced by the Governnent was not sufficient
to establish a "prina facie' case with respect to the allegations
of the first specification setting out "wongful absence from duty
and vessel on 27, 28 and 29 June 1966 at Rotterdam Holl and.

"2. The person charged, while serving as above on 30
June 1966, wrongfully did desert his vessel at Rotterdam Holl and.

“"3. The third specification alleging that the person
charged on 30 June 1966 did wongfully fail to join said vessel at
Rotterdam Holland' is deemnerged with the second specification.

“In addition to the above findings with respect to
ultimate facts, | nake the followi ng findings with
respect to specific facts:
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"4, The person charged signed articles on 3 February
1966 on the SS GRINNELL VICTORY for its first voyage since being
taken out of the reserve fleet of nerchant vessels.

"5. The person charged was not suffering fromthe
condi ti on he subsequently conplained of while the vessel was in the
Far East and Rotterdam wuntil just before arrival for the first
time at Bangkok. (See Finding of Fact No. 10 bel ow. )

"6. The food on this vessel for the entire trip was
spi cy.

"7. The person charged got along well during the entire
voyage wth the nmaster and the chief engineer.

"8. The vessel sailed fromBaltinore, Maryland to
Charl eston, North Carolina, thence to Suda, Spanish Morocco.

"9. Wiile the vessel was in Saigon, two of the six
engi neers on the vessel were wounded ashore and not repl aced.
Thereafter the person charged, who was the day-working first
assi stant engi neer becane a watch-standing first assistant
engi neer.

"10. Wiile the vessel was at sea on its way to Bangkok,
t he person charged noticed that he was coughing frequently and
spitting up blood. He had no pain. He reported this to the third
officer, who was the ship's nedical officer. The third officer did
not know what to do and the person charged did not ask to be
relieved of duty.

“11. I n Bangkok, the person charged went to a doctor.
H's lungs were x-rayed. He was told there were spots on his |ungs
but to return the next day to the doctor's office since the doctor
wanted the radiologist to take a | ook at the x-rays. He was given
a slip by the doctor which he handed to the master. The person
charged returned as instructed to the doctor. The doctor told him
that the radiologist said that he was fit for duty. The person
charged returned to the vessel and to his work.

"12. The vessel went to Naha, Ckinawa. There he saw t he
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doctor and was given salve for his backside, but he did not |earn
whet her he was fit for duty or not; nor does the record disclose
why he had been given this particular nedication.

"13. From Naha, the vessel went to Buckner Bay, then
back to Bangkok. During this tinme, the person charged was coughi ng
and spitting blood. This matter was reported by the person charged
to the third officer. The third officer stated he did not know
what to do but suggested the person charged take an aspirin. The
person charged never asked to be relieved of duty nor was it
suggested to himthat he relieved.

"14. The vessel then sailed to Subic Bay, Philippines.
I n Subic Bay, the person charged went to the U S. Navy Hospital.
Here he was x-rayed and given various tests. He was told to return
the next day and did so. Upon his return he was told by the Navy
Corpsman to cone back on Monday when the doctor would be avail abl e
to see him

"15. The person charged upon returning to the vessel
I nformed the master that he was to return to the hospital on
Monday. However, the vessel sailed on Sunday night and the person
charged was unable to return for his schedul ed Monday visit.
(Apparently sone arrangenent was made to have the nedical record of
M. Schneis sent from Subic Bay to Bangkok. See next finding.)

"16. The vessel's next port of call was Bangkok. Upon
arrival at Bangkok, inquiry was made of the MSTS O fice concerning
the arrival of any nedical records of t he person charged from
Subi ¢ Bay. They had not arrived. Pending the arrival of these
records, the person charged did not see any doctor. The day before
sai ling from Bangkok, the MSTS Ofice inforned the master and the
person charged that the nedical records had arrived and that the
person charged was fit for duty.

"17. The vessel then sailed for Aden. At see underway
to Aden, the person charged devel oped pains in his abdonen just
bel ow his navel. The vessel arrived at Aden where it renmai ned for
twel ve hours. The person charged was working while the vessel was
in port and did not see any doctor in this port.

"18. The vessel transitted the Suez Canal and during
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this passage the person charged still had pains his stomach and was
spitting up blood. The third officer remarked to the person
charged that there was a good hospital at Rotterdam their next
port of call.

"19. The vessel arrived in Rotterdam at 2000 hours on 23
June 1966.

"20. The person charged returned to the hospital on 25
June 1966. He was told definitely that he had no tubercul osis but
had a nervous stomach. The hospital doctor told the person charged
to go back to the conpany doctor. The person charged did so. The
conpany doctor prescribed tranquilizers for his condition. He was
told he was fit for duty but if be had any further trouble, he was
to see the doctor in the next port of call.

"21. The person charged returned to the vessel. He told
the master that he felt he was nentally and physically unfit for
duty to remain on the vessel. He requested a nutual release. The

master denied this request apparently because the doctor said he
was fit for duty. The person charged foll owed the doctor's
direction with respect to the use of tranquilizers. Wile on watch
after lunch, he vomtted. Wen he finished the watch, he told the
chi ef engi neer he had vomtted and that he was going to go ashore
to eat and stay at a hotel.

"22. He told the master, "Captain, the doctor says |I'm
fit for duty; | still got stomach pains, |"'mnmentally and
physically unfit for duty to stay on the vessel.' He told the
master he was | eaving the vessel.

"23. At the hotel in Rotterdam he took his
tranquilizers as prescribed, ate dinner and |later vomtted. He
stayed at the hotel that night.

"24. He awakened with a headache and abdom nal pains and
then called up the KLMAir Lines to find out if there was a fli ght
to New York at 11 a.m on 26 June 1966, which would arrive in
Kennedy Airport about 4 p.m that afternoon. The person charged
purchased a ticket for that flight.

"25. The person charged left all of his clothing and
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gear, as well as his license, on board the vessel in Rotterdam

"26. He arrived at Kennedy Airport on the afternoon or
early evening of 26 June. He went imediately to his honme, which
IS in close proximty to Kennedy Airport. At hone he called the
Lahey dinic in Boston, since he had heard on the vessel that this
was a good hospital.

"27. The next day, 27 June 1966, the person charged went
to Boston to the Lahey dinic.

"28. He attenpted to stay at the clinic as an
I n-patient, but |learned that there were no in-patients in Laney
Cinic. He was further told that his exam nation and text woul d
begin the next, the 28th of June.

"29. The person charged had no noney for a hotel room so
he spent his tine in an all-night novie. However, he did tel ephone
his nother and ask her to cone up to Boston and to bring sone
noney.

"30. He was undergoing exam nation at the Lahey Cinic
from28 June to 1 July 1966. He was classified unfit for sea duty,
26 June to 1 July 1966 by the Lahey Cinic. (See Exhibit 2, which
I s dated 10 August 1966. It is signed by a Dr. Nugent. It is
additionally noted that Exhibit 3, dated 8 August 1966 states M.
Schnmei s was under Dr. Nugent's care from 24 June to 5 July, during
which tinme he was unable to fulfill his duties.)

"31. He returned to New York and becane an out-patient
at the U S. Public Health Service Hospital, Staten Island, on 5
July 1966. On this date, he was declared "unfit for duty'. ~d
tract' - (See nedical report of duty status, containing a further
notation to return to clinical nedical 8/ 2/66.) Neither the Lahey
Cinic nor the U S. Public Health Service Hospital, Staten |sland,
New York ordered the nman hospitalized.

"32. The U. S. P. H S. "~Medical Report of Duty Status'
dated 2 August 1966 indicated that the person charged was fit for
duty with the additional notation, "to return to clinic as needed.'

"33. The person charged on 28 April 1966 at Bangkok had
received a cablegramfromhis nother stating that she was to
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undergo a serious operation and it was urgent for himto return
honme. This cabl egram was recei ved about one hour before sailing
time. The person charged spoke the matter over with the master and
asked the nmaster for his suggestion. The master, on his own
initiative, sent a tel egram presumably requesting a relief for the
person charged. No reply was received.

"34. Wien the vessel was in Cam Rahn Bay, Viet Nam
(next after Bangkok) the person charged with the perm ssion of the
master, sent a followup telegramseeking a reply to the nmaster's
telegram No reply was received to this tel egrameither.

"35. Thereafter when the vessel was at Ckinawa and | ater
still at Subic Bay, Republic of the Philippines, the person charged
| earned by | ong distance tel ephone that his nother was all right.

"36. When the person charged went to Lahey Cinic, he
conpl ai ned of a nervous stomach, stiffening of the |egs, abdom nal
pai n, and the coughing of blood. The person charged was given
anong ot her things a general physical exam nation, a urine
anal ysis, blood count and various blood tests, including a test of
thyroid function, x-ray of the chest, x-ray of the gall bl adder,
upper G| series, bariumenema and proctoscopi c exan nati on.

"37. The diagnosis is best set out in the | ast paragraph
of Exhibit 1, "M final diagnosis aside fromthe problem of your
chest was of a spastic intestive [sic] and | advised you
regarding treatnent of this.'" The letter is signed by the
signature of F. Warren Nugent, M D. This exhibit is dated 8 July
1966.

"38. The person charged was not denied nedical attention
whenever he requested it."

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged contended that appellant's departure from
the vessel was justified. Specific argunents as to justification
are di scussed bel ow in "Opinion".
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APPEARANCE: Pressman & Scribner, New York, N Y., by Ned R
Phil l'i ps, Esq.

OPI NI ON

Certain extraneous matters discussed in the record, in the
Examiner's "Qpinion,"” and in the appellant brief may be di sposed of
first.

It must be understood that appellant's position at the hearing
was that his physical condition justified his departure fromthe
vessel in circunstances which woul d ot herwi se have anpunted to
deserti on.

Efforts by the master of GRINNELL VICTORY to secure a
repl acenment for appellant (See Exam ner's findings 33, 34, and 35)
had no bearing upon this case at all. They were not, as appell ant
woul d argue, supportive of a belief that the master recognized that
appel lant's physical condition called for his replacenent. They
wer e made because appellant w shed to get to his nother before she
had to undergo an operation. Wen appellant |earned that his
nother's condition had charged, his efforts to | eave the vessel,
for that purpose, ceased. |In the sane vein, however, there is no
i nplication in the evidence that appellant's nother's condition
I nfl uenced his decision to | eave the ship when he did.

Extraneous also is the belated claim that appellant had been
required to work nore than eight hours an day in violation of 46 U.
S. C 673, a copy of which Counsel has kindly provided. Appellant,
as the record shows concl usively, never m ssed pay-tined during the
voyage, never m ssed bonus-tine, never failed to stand a wat ch,
until he decided to | eave the ship.

| do not think that any reading of 46 U.S.C. 673 provides to
a seaman any renedy other than entitlenent to di scharge upon
i1l egal requirenent of extra-work. |[If the extra-work has been
acqui esced in by the seaman for a period of weeks or nonths (in
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order to obtain I know not what extra pay) he cannot, particularly
for the first tinme on appeal in a case like this, claimthat he was
entitled to have demanded his discharge earlier to justify his
departure, for other reasons, later.

There is also nuch discussion in the record on the question of
certain presunptions that have been said to arise in desertion
cases. It 1S true, as appellant argues, that in determning "intent"
a court may |l ook to such matters as renoval of personal effects
fromthe ship or |eaving them behind, taking or |leaving a |license,
or taking maxi mum draws avail abl e.

These consi derations becone irrel evant when there is direct
evidence as to intent. No inference nay be drawn from ot herw se
silent facts when there is speaking evidence of intent.

Here there is evidence that appellant told the master he was
| eaving the ship at Rotterdam Al so, appellant admtted that he so
told the master. Resort to inferences as to intent fromthe nature
of other acts need not be had when there is direct evidence of
intent as there is here.

On novel elenent is introduced into this case however. It is
not specifically raised on the appeal as a grounds for rejecting
the Examner's findings, but it is referred to, as if of
significance, in appellant's recital of the facts of the case in
his brief on appeal.

The brief says:

"He awoke the following norning . . . Having in his
possessi on enough noney for a round trip ticket he flewto the

file:////hgsms-lawdb/users/K nowl edgeM anagement...& %20R%201479%20-%201679/1642%20-%20SCHMEI S.htm (9 of 23) [02/10/2011 11:07:00 AM]



Appeal No. 1642 - Walter SCHMEISv. US - 5 July, 1967.

US A"

The brief refers to R 35 to support this statenent of fact. Under
di rect exam nation of counsel appellant testified, at that point,
t hus:

"Q \VWat did you do?

A. After | woke up | said to nyself, how nuch noney
did I have in ny pocket. Mybe | better get
examned. | went to a KLMofficer. | had noney
for a flight the next day. | had enough noney and
| bought a ticket.

Q And you cane hone. D d you have enough noney for a
round trip?

A Yes.
Q Was it your intention to return to the vessel ?
A Yes. "

The brief further asserts this as a fact:

“"After his return to the United States the person charged
conti nued
to inquire as to the vessel's location and intended to return
to her if he were deened fit for duty before the end of the
voyage. "

The brief here cites R 63 in support of this statenent. | wll
return later to consideration of appellant's testinony in this
respect, when | have to deal with his credibility.

For the nonent, | consider only the naked proposition inplied,
that if a seaman | eaves a ship at any tinme and intends to return to
that ship at any other tine prior to the term nation of the voyage
for which he has signed articles, he cannot he held to have
desert ed.
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This proposition is rejected.

It is true that desertion is established once there is shown
a wongful absence fromthe vessel with intent never to return. |
t hi nk that desertion also occurs when there is a wongful absence
at a given port coupled wth an intent not to be aboard the vessel
on its departure fromthat port.

In practice, a seaman who fails to join in a certain place is
of ten recei ved back aboard by the master at another place. |ndeed,
It often happens that an agent wll supply the transportation to
nove the seaman to the next port, with costs assessed against his
pay. Conceivably, in a given case, such a practice m ght be
evi dence of condonation if desertion were |ater charged.

| hold here, on this narrow point above and not as dispositive
of the entire case, that an unauthorized departure of a seanman from
his vessel with an intent to return to it only upon the occurrence
of sone uncertain future event, is, as a matter of |aw, desertion.

| mention again that appellant's testinony on this matter is
far frompersuasive, and I will return to it later. Here, all | do
Is reject the fundanental principle he asserts.

| amwell aware that with respect to the mlitary seanan
Congress has recogni zed three different offenses as possi bl e when
the seaman's ship sails during his wongful absence.

(1) mssing novenent through negl ect;
(2) mssing novenent through design;
(3) desertion.

These distinctions are not apposite to the situation of the

mer chant seaman. A m ssing novenent through neglect by a mlitary
seaman i s equatable to wongful failure to join by a nerchant
seaman. But the mlitary seaman who designs to m ss the novenent of
his ship is not necessarily a deserter fromhis "service" . A

mer chant seaman who designs to mss the sailing to his shipis in
a different position. The nerchant seaman i s bound only to his
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ship, not to a "service," and once he intentionally abandons t hat
ship he is a deserter.

Unl ess justification can be found, appellant's action in this
case nust be held to be desertion.

Y

Excess verbi age apart, then, the issue is really resolved to
what appellant's counsel declared at hearing to be the issue: "

. The defense has indicated that the person charged did | eave the
vessel on June 26, 1966 wi thout the consent of the Master and did
not return thereto. However, . . . The l|eaving of the vessel by
M. Schneis was justified." The elenents of desertion are
adm tted, departure without authority, and intent not to return.
The only question is whether the action was justified by sone other
ci rcunst ances, despite the concurrence of all the necessary
el ements of desertion.

Cases cited by appellant and reviewed by the Exam ner are not
in context here. There is not a case in which a seaman was deni ed
medi cal attention and was thereby justified in taking extraordinary
nmeans to obtain it. Appellant was given nedical attention at every
pl ace he sought it. He was given nedical attention at Rotterdam
both by the conpany doctor and a hospital. |In every case he was
found fit for duty.

The critical facts here cannot be overl ooked. Appellant was
in acity in which he had received nedical attention. There is an
Anerican consul in that city. (Appellant twce stated--R 67,
68--that there is no Anerican consul in Rotterdam There is. See

Congressional Directory, 89th Congress, 1966, p. 742; 90th
Congress, 1967, p. 773.) Appellant had sought a nutual rel ease and
been denied it. The vessel remained in that city for four nore
days after appellant gad |left for New York. All neans were
avai |l abl e for appellant to have regul arized or to have had

aut hori zed the departure fromthe ship.

| f appellant's case had provided a position that he suddenly,
on a Sunday norning, having taken refuge in a hotel for his
heal th's sake, found hinself in an enmergency situation wth respect
to his health, w thout easy access to the consul, the master, the
doctor, or the agent, and had panicked in to taking the first
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flight available to New York, there m ght be sone wei ght assignable
to his purported justification for the otherwi se admtted
deserti on.

Appel | ant has cl osed that door on hinself.

He admtted that when he left the ship on Saturday, 25 June
1966, he did not intend to return before the vessel left Rotterdam
and that he left Rotterdam on 26 June 1966.

In this connection there is a curious slip in appellant's
testinony. The point need not be bel abored here because the
gquestion of Appellant's credibility is made clear el sewhere in this
opinion. But in his testinony on direct exam nation, already cited
fromR 35, he said that he went to a KLMoffice. "I had noney for
a flight the next day. | had enough noney and | bought a ticket."
If it were necessary, to resolve this case, it could be concl uded
fromthis that appellant bought his ticket on Saturday "for a
flight the next day," and that his later testinony as to his phone
call on Sunday norning to inquire about a flight was fiction.

V

The one point remaining to consider is that appellant
subm tted evidence that shortly after his departure formthe ship
he was found not fit for duty. ||t nust be understood that this is
not a case of nedical treatnent refused. It is a case of nedical
exam nation granted every tine appellant asked for it, nedical
treat nment prescribed on each occasion, and a finding of "fit for
duty" namde on each occasion prior to appellant's |eaving the shinp.
Thus, the cases that deal with nedical treatnent refused and
energency action by the seanman to obtain treatnent have no beari ng.

The argunent here is that despite all findings of nedical
exam ners at Rotterdam and earlier ports that appellant was fit for
duty, findings of the Lahey Cinic at Boston and the U S. P. H S
Hospital at New York after appellant had returned to the United
States require that the Exam ner has found that appellant's
departure fromthe ship was justified.

Before | try to evaluate the significance of the docunents
provi ded by appellant at hearing to support this contention | nust
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first consider the testinony of appellant at the hearing because
his testinony may have much to do with the weight to have been
accorded these docunents by the Exam ner.

\

While the Exam ner's "findings" on nmatters under controversy
i n the evidence indicate that the Exam ner found agai nst appell ant,
t he Exam ner nade no comment as to his reasoning. The Exam ner
never specifically rejected appellant's testinony as to anything.
He coul d have. He chose, however, to accept appellant's testinony
on many matters and to resolve the case in a manner nost favorable
to appellant as far as fact-finding was concer ned.

Since appellant's brief has urged certain facts as established

on the record, | cannot be as polite as the Exam ner and | eave
unnmenti oned what may be called "oddities" in appellant's testinony.
Nor can | ignore discrepancies between the record and the brief on
appeal .

On direct exam nation by his counsel appellant testified (R
36):

"Q Wen you returned to the United States, what date
did you get into the United States?

A Sunday, 4 o'clock in the afternoon.

Q What date was that?

A 26t h.
Q And did you imedi ately seek nedical attention?
A Yes, sSir.

Q Where did you go for nedical attention?

A. | made a phone call to Boston, Massachusetts to the
Lahey Cinic, and took a plane there.
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Q Where did you plane fronf
A ldlewild Airport.

Q Way didn't you go for treatnent at the Marine
Hospi tal ?

A. It was Sunday and | had no di scharge or docunent to
show that | was on a vessel."

This is clear and unequivocal. Appellant asserts that he flew from
New York to Boston on Sunday, 26 June 1966, sonetine after his
arrival fromRotterdamat 4:00 a.m that day.

Hi s testinony under direct exam nation relates no details as
to when he first reported to the clinic or where he stayed or how
| ong he remai ned. On cross-exam nation appellant testified (R
59):

"Q \Vhat tinme did the plane arrive in the United
St ates?

A. | would say about 4 p.m in the evening, sane date.

Q When did you go - where did it arrive in the United
States?

A Kennedy I nternational Airport.
Q Where did you go fromthere?
A To ny hone.

Q Were is your hone?

A. Seven bl ocks away.
Q How | ong did you stay at your hone?
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A. Until the following norning, |I Called up Boston
Lahey Cinic.

Q How did you get to Boston?

A Trai |l way Bus.

Q When did you arrive at Lahey Cinic?
A Monday ni ght."

This is also clear and unequivocal. Appellant asserts that he
remai ned at his hone on the night of Sunday, 26 June, phoned the
Lahey Cinic on Monday, 27 June, and took a Trailways bus which
deposited himin Boston Monday night.

Rarely does one see such unreliability of testinony so starkly
out | i ned.

At this point | refer back to the testinony of appellant cited
by himon appeal as to his having funds for a round-trip ticket
when he | eft Rotterdam (see "opinion |IV' above).

While direct exam nation elicited the testinony that appellant
had founds for a found-trip and that appellant intended to return
to the vessel, cross-examnation elicited this, and this is
testinony to which appellant has specifically referred ne (R 63):

"Q Wen you arrived in the United States, was it your
intention to fly back to Rotterdanf

A Yes.
Q When?
A As soon as | found out what the physical was.

Q Whul d you have flown back to Rotterdamif the
GRI NNELL VI CTORY wasn't there?
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A. Yes.

MR, PHI LLIPS [Counsel]: My | have that |ast question
and answer read back? | don't think the
witness fully understood it.

LT. ALCANTARA [Investigating Oficer]: 1'll ask
t he questi on agai n.

Q You say, M. Schneis, that when you arrived in the
United States you intended to return to Rotterdanf

A. Yes.

Q The question the governnent then asked: Wuld you
have fl own back to Rotterdamif you had known that
t he GRINNELL VI CTORY, your vessel, was no | onger
t her e?

A. Yes. Because | didn't know what other ports she
was going to, and fromthere the agent would have
notified ne."

The first thing to be discussed here is whether appellant in
fact had sufficient funds for a round-trip ticket. Appellant's
testinony on this matter on direct exam nation has been cited
before. Here is his testinony on cross-exam nation (R 58):

“"A.  Yeah, | woke up wth pains in ny stomach, after
m dnight, and | called up KLM | asked themif they
had a plane out to the United States, and he said,
"The only one was at 11 o'clock in the afternoon'.
| asked himnmuch it was, he gave ne the price, |
asked himto wait a mnute, | counted up ny noney,
| just had enough, | had seven dollars left over."

This statenment of appellant negatives his earlier claim That
the latter statenent is probably the truth is supported by his
testinony (R 60) that his first night in Boston he had to stay in
an all-night novie and was w thout funds until his nother canme to
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Boston the next day wth noney.

The not result of this is that | cannot accept as facts what
appel l ant asserts in his brief that he had round-trip noney and
that he intended to fly back to Rotterdam especially since the
Exam ner did not so find.

One | ast comment may be in order on this aspect of the case.
The brief asserts that appellant followed the novenents of the ship
from New York so that he could return to it. This claimon appeal
I's belied by his testinony that he would have fl own back to
Rotterdam even if the vessel had departed that port. Further, the
only evidence in the record about any know edge he obtained as to
t he vessel's novenent was that he received a letter fromthe nman
who had been flown out to replace him (R 63, 64).

Vi |

Turning now to the docunents furnished by appell ant, we see
that they are five in nunber:

(1) a letter froma doctor at the Lahey dinic addressed
to appel l ant personally, dated 8 July 1966;

(2) a "To Wiomit May Concern" statenent fromthe sane
doctor, dated 10 August 1966;
(3) another such statenent dated 8 August 1966;

(4 a PHS from 1731 dated 5 July 1966; and
(5 a PHS from 1731 dated 2 August 1966.

Considering the unreliability of appellant's own testi nony,
the issue is now narrowy resolved to whether these docunents, in
and of thenselves, are of such weight and significance that they
require one to set aside the Examner's finding that appellant's
action were not justified.

The first "Lahey" letter entered into evidence, that of 8 July
1966, after a statenent of appellant's normality in nost respects,
I ndi cates that a doctor of the "chest service" felt that further
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studi es should be carried out "and he reviewed this with you and
made arrangenents for these studies to be done.” The letter ends,
"My final diagnosis aside fromthe problem of your chest was of a
spastic intestine and | advised you regarding the treatnent of
this."”

There is no evidence in the record that anything ever cane of
t he arrangenents that had been nade for studies to be done. The
advi ce given to appellant with respect to treatnment of his spastic
condition is not spelled out, but appellant did testify that the
only nmedication he received as a result of four
XXXXXXXXXXXXXXXXXXXXXXX take a small quantity before each neal and
before bedtine. (R 62). Wile the nature of the liquid is not
known t he nedi cati on does not sound remarkably different fromthat
prescribed at Rotterdam where appellant was found "fit for duty."”
Rat her significantly this first letter does not contain any
statenment as to "fitness"” nor is there any indication of awareness
on the part of dinic personnel as to what standards would apply to
a merchant seaman. |In other words, it could well be, on this
record, that the Lahey Cinic mght declare, in agreenent with the
Rot t erdam doctors, that appellant's condition was such that with
t he prescribed nedication he could have continued on board the
vessel .

I ncidental ly, appellant testified that this |letter contained
a recommendation that he take a nonth's vacation. (R 64, 65). It
does not.

The second and third "Lahey" letters, dated 10 and 8 August
1966, respectively, as they were placed in evidence, declare that
(1) from26 June 1966 to 1 July 1966 appellant was "unfit for sea
duty" and (2) from 24 June 1966 to 5 July 1966, appellant was
“under ny care" and "was unable to fulfill his duties.”" Fromthe
errors in date and fromtheir "ex post facto" nature, it cannot be
said that the Exam ner erred in according little or no weight to
t hem

The first U S. P. H S. docunent decl ares appellant not fit
for duty as of 5 July 1966 -- "G I. tract" -- and calls for himto
return on 2 August 1966. There is not a shred of evidence as to
what this finding was based upon. Appellant was in Boston
under goi ng exam nations for four days, out of which emanated the
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I nconclusive letter of 8 July 1966. He nmde one visit to U S P
H S. Hospital, Staten Island, on 5 July 1966. (Qoviously, the
exam nations and tests nade there nust have been cursory conpared
to the exam nation he underwent in Boston. There is no evidence of
any treatnent or nedication comng from Staten | sl and.

Unfortunately for appellant, his own vagaries of testinony
further obstruct the searcher for truth. He testified that he
finally that to Public Health Hospital because (R 40, 41):

(1) the Lahey letter recommended a nonth's vacation, and

(2) a conpany official said that a Public Health
certificate would be better than a private hospital's certificate.
As nentioned before, the Lahey letter did not recommend a nonth's
vacation, and the Lahey letter was not even in existence at the
time appellant went to Public Health on 5 July 1966. It further
appears (R 41) that the conpany official nmade the 5 July

appoi ntment at Public Health for appellant. It need not be
concluded that the "unfit for duty" slip issued only on appellant's
representations of illness and of a false claimto a recommendati on

for a nonth's vacation, to find that the Exam ner did not act
arbitrarily or capriciously in assigning no significant weight to
t he docunent in question.

The | ast nedi cal docunent submitted by appellant, the PHS 1731
of 2 August 1966, helps his cause not at all. Wth no evidence of
treatnent in the interval from5 July to 2 August, he is found
“"fit--A@" but with a provision that he should "return to clinic --
as needed." It is obvious that whatever his condition was, and
what ever nedi cati on was needed (indicating return to the hospital
"as needed.") there was nothing disabling fromduty.

VI

Finally, | may say that while | personally mght, if | were
making the initial decision, reject appellant's testinony
conpl etely as being the nost self-inpeached that | have seen on a
record, and m ght accord no wei ght whatsoever to the docunents he
produced, | can abide with this result: Assumng that a fact issue
had been raised by the nedical evidence, the Exam ner was within
hi s provi nce when he accorded the greater weight to the evidence
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assenbl ed before appellant's departure fromthe ship than to the
evi dence assenbl ed after appellant returned to New York.

The Exam ner has declared that ". . . the instant case is both
cl ose and unique." | cannot agree with him on this record, that
it is close. | can agree that it is unique, but not for the
reasons the Exam ner ascribes. | find it unique in the bold

sel f-contradictions by the appellant both at the hearing and on
appeal .

CONCLUSI ON

Appel | ant here chose to bypass all provisions of United States
| aw for the protection of Anerican Seanen abroad. Once he wal ked
of f GRINNELL VI CTORY at Rotterdam on 25 June 1966 he was a deserter
fromthe shinp.

Appel l ant's desertion did not take place the day the ship
sailed fromRotterdam |If the intent to desert were to be found
only by inference fromother circunstances, the sailing date m ght
be the correct date. |In this case, the |latest correct date could
be the date on which appellant |left Rotterdamby air, 26 June 1966,
several days before the ship left port. But, it is also apparent
that the date of desertion was the date on which appellant left the
ship with the intent of not being aboard when it sail ed.

The findings of the Exam ner could be nodified in that the
desertion of appellant took place on 25 June 1966.

Modi fication is not considered necessary in this case,
however, as long as the fact have been clearly detailed. "On or
about 30 June 1966," in the specification found proved is close
enough to cover "25 June 1966."

ORDER

The order of the Exam ner dated at New York, N Y. on 20
Sept enber 1966, is AFFI RVED.

W J. SMTH

file://l/hgsms-lawdb/users/K nowl edgeM anagement...& %20R%201479%20-%201679/1642%20-%20SCHM EI S.htm (21 of 23) [02/10/2011 11:07:00 AM]



Appeal No. 1642 - Walter SCHMEISv. US - 5 July, 1967.

Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C., this 5th day of July 196.
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