Appeal No. 1641 - Joseph M. MAHER v. US - 5 July, 1967.

IN THE MATTER OF LI CENSE NO. 317856, MERCHANT MARI NER S DOCUMENT
NO. Z-148219-D1, AND ALL OTHER SEAMAN S DOCUMENTS
| ssued to: Joseph M MAHER

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1641
Joseph M MAHER

Thi s unusual case if before ne under two aspects. There is a
petition to reopen under 46 CFR 137.25-1. There is also an appeal
t aken under the basic statute and 46 CFR 137.30-1. Both matters
are disposed of in this decision.

By order dated 2 March 1966, an Exam ner of the united States
Coast Guard at New Ol eans, La., suspended Appellant's seaman's
docunents for three nonths, upon finding himguilty of m sconduct.
The specification found proved all eges that while serving as a
third assistant engi neer on board the United States SS STEEL
NAVI GATOR under authority of the docunent and |icense above
descri bed, on or about 3 through 8 January 1966, Appell ant
wrongfully failed to performhis regularly assigned duti es.

Appellant failed to appear at the hearing. The Exam ner
entered a plea of not guilty to the charge and specification.

The I nvestigating Oficer introduced in evidence voyage
records of STEEL NAVI GATOR and the testinony of the vessel's Chief
Engi neer.
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There was no def ense.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specification
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of three nonths.

The entire decision was served on 29 April 1966. Appeal was
timely filed on 12 May 1966.

FI NDI NGS OF FACT

On the dates in question, Appellant was serving as a third
assi stant engi neer on board the United States SS STEEL NAVI GATOR
and acting under authority of his license and docunent while the
ship was in the port of Calcutta, India. On these dates he failed
to performhis assigned duties w thout authority.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that there was no show ng that no one
el se was available to stand the watches, and therefore there was no
m sconduct .

OPI NI ON

The only matters necessarily to be considered in this action
are procedural.

Appel | ant was served with charges on 15 February 1966, at New
Ol eans, La., for hearing to be held on 16 February 1966 in that
city. Wen Appellant did not appear, the hearing proceeded in

absentia on 16 and 17 February 1966.

The Exam ner entered his decision on 2 March 1966, and,
because of Appellant's absence, forwarded the original to Coast
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GQuard Headquarters for future service.

It appears that one Paul C. Matthews, Esq., of New York,
represented hinself, by letter of 25 April 1966, to be authorized
to accept service of the decision for Appellant. The Exam ner sent
a duplicate original to M. Matthews on 26 april 1966.

| amnot sure that the Exam ner acted with propriety in
undertaking to deal with a third party as attorney with no
aut hori zation from Appel |l ant; however, Appellant's subsequent
conduct has renoved any possibility of error.

M. Matthews then filed a notice of appeal, sent directly to
me by letter of 11 May 1966. This letter intimted that Appellant
had t hought that his hearing was to have been held in New York
i nstead of New Oleans. No action was instituted on this appeal
because Appellant did not conply with the order.

The record is barren of any other action by Appellant, such as
I nquiry at New York about his hearing, between 15 February 1966,
and 9 Septenber 1966, when he appeared at New York acconpani ed by
Ned R Phillips, Esq., at which tinme he was personally served with
a duplicate original of the decision. On advice of counsel,
Appel |l ant refused to surrender his |icense and docunent in
conpliance with the order.

Counsel Phillips then wote asking that Appellant be permtted
to deposit his license and docunent at New York, wth an exam ner
at New York being authorized to issue tenporary docunents.
Acconpanying this were a notice dated 12 Septenber 1966 to the
effect that Pressman & Scribner had supplanted Paul C. Matthews as
counsel of record, and a petition to reopen the hearing.

On 26 Septenber 1966, counsel was advised that the docunents
shoul d be deposited in New York, with any application for
tenporaries to be addressed to the Exam ner of record.

On 28 Septenber 1966, Appellant deposited his |icense at New
York, together with a receipt show ng application for a duplicate
USMVD.
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The notice of 12 Septenber 1966 by Appellant's
t hen- acknowl edged counsel ratifies the standing of Paul C
Matt hews, Esq., at the tinme he undertook to accept service of the
deci sion for Appellant, and validates the appeal filed by him

| nsofar as the appeal intimted that Appell ant had
m sunder stood the nature of the proceedings at New Ol eans and had
m st akenly believed that his hearing was to have been held at New
York it is simlar to the grounds for reopening urged by present
counsel of record.

It 1s nost significant that the only action taken by or on
behal f of Appellant between the date of service of charges, 15
February 1966, and 9 Septenber 19668 was a voluntary offer to
accept service of the decision addressed to the Exam ner at New
Oleans. This belies any later claimthat Appellant believed that
the hearing was to have been held at New York and that it would not

be held in absentia at New Ol eans.

Further, no special consideration for Appellant is indicated
in view of his display of contenpt for the proceedings. After due
notice to his counsel in April 1966 of the contents of the
Exam ner's order, he took no steps to conply until 9 Septenber
1966. Even then, in the presence of his new counsel he refused to
conply with the order.

The difficulties in this case have been caused by Appell ant
and his own failure to exhibit good faith in his dealings wth
Coast CGuard official.

Y

On a petition to reopen, Appellant cannot argue that there is
"newl y di scovered evidence" when he failed to appear for hearing on
due noti ce.

V
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On the nerits of the case Appellant argues that there was no
evi dence to show that there was not an engi neer avail able to stand
wat ches which he m ssed, and that there was thus no m sconduct
established. This contention has no nerit what soever.

The record is clear that wthout authority he failed to stand

hi s assigned watches. This is m sconduct.

|f the record al so showed that his failure left the ship
wi t hout a watch this woul d be an aggravating circunstance. Absence
of aggravating circunstances does not negative the basic
m sconduct .

CONCLUSI ONS

| conclude that there is no nerit to Appellant's petition to
reopen the hearing and that the petition nust be deni ed.

| conclude also that the case is properly before ne on appeal
and that the matter rai sed on appeal give no reason to disturb the
findings or order of the Exam ner.

ORDER
Appellant's petition to reopen os DEN ED.
The order of the Exam ner dated at New Ol eans, Loui Ssiana, on
2 March 1966, is AFFI RVED.

W J. SMTH
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C., this 5th day of July 1967.
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*xx*xx  END OF DECI SI ON NO. 1641 *****
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