Appeal No. 1640 - MARK KOSONOVICH v. US - 28 June, 1967.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-270644-D4 AND
ALL OTHER SEAMAN DOCUMENTS
| ssued to: MARK KOSONOVI CH

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1640
MARK KOSONOVI CH

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 6 April 1966, an Exam ner of the United States
Coast Guard at San Francisco, California suspended Appellant's
seaman's docunents for 9 nonths outright upon finding himguilty of
m sconduct. The specifications found proved allege that while
serving as an Able Seaman on board the United States SS GOLDEN GATE
under authority of the docunent above described, on or about 12
Novenber 1966, Appellant wongfully failed to performhis duties;
on or about 17 Decenber 1966, Appellant assaulted and battered a
fell ow crewenber; and on or about 17 Decenber 1966, Appel |l ant
wrongfully had intoxicating beverages in his possession.

At the hearing, Appellant elected to act as his own counsel.
Appel l ant entered a plea of guilty to the specifications alleging
failure to perform and possession of liquor, and not guilty to the
assault specification.

The I nvestigating O ficer introduced in evidence rel evant
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docunents and the testinony of two w tnesses.
Appel l ant testified on his own behal f.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specifications
had been proved. The Exam ner then served a witten order on
Appel | ant suspendi ng all docunents issued to himfor a period of 9
nont hs.

The entire decision was served on 7 April 1966. Appeal was
timely filed on 5 May 1966.

FI NDI NGS OF FACT

I n Novenber and Decenber of 1965, Appellant was serving as an
Abl e Seaman on board the United States SS GOLDEN GATE and acti ng
under authority of his docunent while the ship was on voyage from
New Orl eans to the Oient.

On 12 Novenber 1965, Appellant wongfully failed to perform
hi s assigned duties by reason of intoxication.

There is considerable conflict in the record as to the events
occurring on 17 Decenber 1965. The Exam ner stated in his
deci si on, however, that "the conflicts in the evidence have been
resolved in favor of the testinony of the person charged."

Appel lant's version of the incident is also accepted here.

Wil e the vessel was at sea on the date in question, Appellant
and his bunk mate, Mahmaud Awadal |l a, returned to their quarters
after standing watch. An argunent started at this tinme over
whet her the port should be opened. Appellant left to see the Chief
Mate. He and the Chief Mate returned to the roomand the latter
stated "[you] could use sone air". (R23).

The Chief Mate left and Appellant partially opened the port.
As he was doing this, Awadalla struck Appellant on the arm then
backed off and put his hand in his hip pocket, stating " you
, 1"l cut your head off." Appellant cursed
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Adawal | a and grabbed his hand in the pocket, and with his other
hand picked up an enpty bottle, stated "I got a present for you,
you knife artist", (R50.) and struck Awadalla on the side of the
head. Bleeding fromthe wound, Awadalla left the room and brought
down the Master and another officer.

Awadal | a told t hem Appel |l ant had hit himw thout any
provocation, and that he had sone bottles of liquor in his |ocker.
The Master ordered Appellant to open his |ocker. Four of five
bottl es of intoxicants were discovered, and |ater thrown overboard.

Appel l ant stated that he felt the knife in Awadalla' s pocket,
but did not see it: "I didn't give hima chance to pull it out."
(R-50.)

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. The follow ng errors have been assi gned:

1. Appellant did not have enough tine to prepare his case and
was t hus deni ed due process of |aw

2. Logbook entries were erroneously admtted into evidence.
3. A Doctor's report was erroneously admtted into evidence.
4. A consul ar report was erroneously admtted into evidence.

5. Appellant should have been given an opportunity to
wi thdraw his plea of guilty to the specification of failure to
performon 12 Novenber 1965, because there was no supporting
evi dence of guilt.

6. Appellant shoul d have been given the opportunity to
withdraw his plea of guilty to wongful possession of intoxicants
because he was not in fact guilty of this offense.

7. The Examner's finding of guilty to the specification of
assault and battery is inconsistent with his findings of fact, and
t heref ore erroneous.
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APPEARANCE: Avnet & Avnet of Baltinore, Maryl and,
by Sanmuel A. Culotta, Esquire, of counsel.

OPI NI ON

The Exam ner explained Appellant's rights to himat the
comrencenent of the proceedings. Appellant conplained that the
Chief Oficer had told himthe charges were dropped. The Exam ner
t hen st at ed:

“A Coast CGuard charge can be dropped only by the Coast QGuard,
and not by soneone el se. However, if you need tinme to prepare your
defense, or tine to consult with a lawer, | wll give you what
time you need for that."

Appel lant replied: "No sir, | would rather get it over with
ri ght now. "
Exam ner: "You would rather get it over wth?"

Appellant: "Yes, sir." (R4.)

Thus, Appellant was given an opportunity to have nore tine to
prepare his case, and declined to take advantage of it. The
Exam ner did not err in conplying with Appellant's request to "get
it over with".

The three docunents Appell ant contends were erroneously
admtted into evidence against himwere all concerned wth the
assault and battery specification. The Exam ner accepted
Appel l ant's version of the incident, however, so regardless of any
techni cal defects in the docunents, they were given no wei ght, and
any adm ssibility issue is considered noot.

Appel | ant pl eaded guilty to the failure-to-perform
specification, and admtted that he "was an hour and a half late in
New Ol eans” (R-9), but that he thought the Master had forgiven him
for it. It is evident that Appellant's plea was not inprovident,
and the finding of guilty to this specification if affirned.
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Li kew se, Appellant's adm ssion by plea to wongfully having
I ntoxi cants on board the vessel on 17 Decenber 1965, is supported
by his own testinony as well as the testinony of other w tnesses.
There is no reason to upset the Examner's finding of guilty to
this specification.

Al t hough he accepted Appellant's version of the assault and
battery specification, the Exam ner held the burden of proving
sel f-def ense had not been sustained. | agree with the Exam ner's
concl usi on.

| f the Appellant was reasonably in fear of inmm nent bodily
harm from Awadal | a, then he coul d use reasonable force to protect
hi nsel f.

Surely, Appellant was justified in grabbing Awadalla' s hand to
prevent what he reasonably considered was a forthcom ng knife
attack on his person. Once he had a firmgrasp on Awadal |l a' s hand
he had effectively defended hinself; that is, he had used
reasonable force to neutralize his assailant. Unfortunately,
Appel l ant did not stop at this point, but grabbed a heavy object
and brought it down on Awadalla's head. That this action was
deliberate is clearly indicated by Appellant's statenent at the
time that he "had a present” for Awadalla. It is considered that
Appel | ant exceeded what reasonable force was warranted by the
situation, and thus was hinself guilty of an assault and battery.

Appel l ant's acts of m sconduct were commtted while he was on
probation for previous m sconduct. The Exam ner's order of nine
nonth's outright suspension is considered reasonabl e under the
circunstances and i s approved.

ORDER

The order of the Exam ner dated at San Francisco on 6 April
1966 i s AFFI RVED.

P. EE TRI MBLE
Vice Admiral, U S. Coast Guard
Act i ng Commandant

Si gned at Washington, D. C., this 28th day of June 1967.
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| NDEX

Appeal s

Claimrai sed on appeal that party |lacked tinme to prepare case
not accept ed

Fi ndi ngs upheld in case in which party on appeal clained he
shoul d have been given opportunity to wthdraw guilty plea

Due process
No deni al of when party refused tine offered to prepare
defense or consult with attorney but |ater clains not given
tinme to prepare case

Evi dence

Adm ssibility noot if given no weight by exam ner

Failure to performduties

Absence from vessel

Heari ngs

Tinme to prepare case

Plea of guilty

Obvi ates need to i ntroduce evi dence
Uphel d when chal | enged on appeal

Sel f - def ense

Assaul t

Burden on party to prove
Excessi ve force

Term nati on of danger

*xxxx  END OF DECI SION NO. 1640 *****
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