Appeal No. 1638 - Phillip R. CUNNINGHAM v. US - 12 June, 1967.

IN THE MATTER OF LI CENSE NO. 261494 MERCHANT MARI NER S DOCUMENT
NO. Z-340597 AND ALL OTHER SEAMAN S DOCUMENTS
| ssued to: Phillip R CUNN GHAM

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1638
Phillip R CUNN NGHAM

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 18 August 1966, an Exam ner of the United
States Coast CGuard at Long Beach, California suspended Appellant's
seaman's docunents for 2 nonths outright plus 10 nonths on 12
nont hs' probation upon finding himguilty of m sconduct. The
speci fication found proved alleges that while serving as a secod
assi stant engi neer on board the United States SS PRESI DENT TAFT
under authority of the |icense above described, on or about 23 June
1966, Appellant wongfully deserted the vessel.

At the hearing, Appellant was represented by counsel.
Appel l ant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the official
| og and shipping articles of the vessel and the shipping articles
of the United States SS MORMACSURF.
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I n defense, Appellant introduced a statenment from one of the
crew nmenbers of the vessel, and testified on his own behal f.

At the end of the hearing, the Exam ner rendered an oral
deci sion in which he concluded that the charge and sspecification
had been proved. The Exam ner then served a witten order on
Appel | ant suspendi ng all docunents issued to himfor a period of 2
mont hs outright plus 10 nonths on 12 nonths' probation.

The entire decision was served on 22 August 1966. Appell ant
made a petition for a re-hearing on 23 August 1966. The petition
was denied on 16 Septenber 1966. Appeal was tinely filed on 12
Cct ober 1966.

OPI NI ON

It is clear that Appellant intended to permanently | eave the
SS PRESI DENT TAFT on 23 June 1966. Appellant admts this but
contends that he was under no obligation to remain with her as he
felt she was unseaworthy. At the trial, and on this appeal,
counsel for Appellant has cited | egal authorities for the
proposition that a seaman is justified in abandoning his duty if he

honestly and reasonable fears for the ship's safety. The

Condor 196 F.71; The Sirius 47 F. 825; NORRI'S, THE LAE OF

SEAMEN, Vol. 1, 2d ed., at 189. Wiile this is a correct general
statenent of the law, there is a corollary rule which nust al so be
followed: a seaman believing in good faith that the ship is unsafe
to go to sea nust first demand a survey be nade of her. He cannot

| eave the vessel on the ground of unseaworthi ness w thout having
made this request. The C. F. Sargent, 95 F. 179; NORRI S at

189. See 46 U.S.C. 653 et seq. Mdreover, there is a presunption
of seaworthiness since owners and officers would not ordinarily
take the risk to property and life inherent in an unseaworthy

vessel. Hamlton v. U S., 268 F. 15.

Appel | ant made no attenpt to conply with what the | aw and
comon sense requires. He did not conplain to the master, the
chief engineer, or a judicial officer, before deserting the ship.
Hi s contention of unseaworthiness is based only on his own opinion.

He was stated in the C. F. Sargent, supra:
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"[under the circunsatances here, seanen] are not authorized to
determ ne the question as to the seaworthiness of the ship,
and they cannot be relieved fromtheir obligation to perform
their contract, under the shipping articles which they have
signed, on the ground of unseaworthiness. |If they in good
faith believed it was unsafe for the ship to go to sea, they
m ght have denmanded a survey . "

Appel lant's "good faith" is also questioned here. He nmade no
conpl ai nt or request of the Coast Guard officer he contacted
relating to the condition of the vessel, but wanted to know only
what woul d be the consequences of quitting her. H's reason for
deserting nmay well have been because no shipyard repairs were nade;
not because this nmade the vessel dangerous, but because this would
mean Appel | ant woul d have to work harder keeping the plant in
order. In any event, a case for an unseaworthi ness defense was not
made here.

It is essential for the proper and safe voyage that nebers of
the crewremain with the vessel. Appellant's unwarranted desertion
cannot be condoned. Therefore the order of suspension is
consi dered appropriate and is affirned.

On 23 June 1966, Appellant was serving as a Second Assi st ant
Engi neer on board the United States SS PRESI DENT TAFT and acti ng
under authority of his license while the ship was in the port of
Los Angel es, California.

Appel | ant had nade aprevi ous voyage on the SS PRESI DENT TAFT
whi ch started in January 1966, and ended in early June of that
year. Throughout the voyage repairs were required for various
parts of the engineering plant. A boiler had to be fixed, the
econom zers were out of the rack, and there was salt in sone of the
boil ers. Because of the advanced age of the other engi neer aboard,
nost of the work had to be done by Appell ant.

On 22 June 1966, shortly after the vessel returned to port,
Appel | ant signed on her for a new foreign voyage which was to
commence on 23 June 1966. Appellant worked on the vessel on 23
June, but becane dissatisfied when he heard no shipyard repairs
were planned. At 1200 hours Appellant called the | ocal Coast Guard
Marine I nspection Ofice and contacted the O ficer-in-Charge.
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Wt hout identifying hinself, Appellant asked this Coast Guard

of ficer what the penalty would be for mssing ship. He was told
that m ssing ship in a donestic port was not as serious as it would
be in a foreign port, but that the officer could not give any
definite answer unless he knew the circunstances of the case.

Appel l ant then went to his room took his |icense and personal
bel ongi ngs and wal ked off the ship. A crew check was nade j ust
prior to the estimated departure tinme of 2100 hours and Appel | ant
was di scovered m ssing. The vessel's departure was held up until
25 June awaiting a replacenent for him

Appel | ant soon thereafter signed on another ship, the SS
MORMACSURF. At no tine did he request of the master or the chief
engi neer to be discharged fromthe vessel. He did tell another
engi neer officer that he did not want to go to sea on the ship
because he felt she was unseawort hy.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that the vessel was so unseaworthy that
Appel l ant had no obligation to remain with her and coul d | eave her
in a donestic port without followi ng any particul ar procedure.

APPEARANCE: BODLE & FOGEL of Los Angeles; by Dennis R
Sul I'i van, Esquire, of counsel.

The order of the Exam ner dated at Long Beach, California on
18 August 1966, is AFFI RVED.

W J. SMTH
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C., this 12th day of June 1967.

| NDEX
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Desertion
Belief that ship is unsafe is not a defense unless seanan
demands a survey

Presunpti ons
There is a presunption of seaworthiness

Seawort hi ness
There is a presunption of seaworthiness

*xx*x%x  END OF DECI SION NO. 1638 ****=*
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