Appeal No. 1628 - JOSEPH BOCHENSKI v. US - 26 May, 1967.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-318224 AND ALL
OTHER SEAMAN DOCUMENTS
| ssued to: JOSEPH BOCHENSKI

DECI SI ON OF THE COMVANDANT
1628
JOSEPH BOCHENSKI

Thi s appeal has been taken in accordance with Title 46, United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 24 Cctober 1966, an Exami ner of the United
States Coast CGuard at Gal veston, Texas, suspended Appellant's
seaman docunents for one nonth on six nonths' probation upon
finding himguilty of m sconduct. The specifications found proved
al l ege that while serving as a second cook and baker on board the
United States SS RI CHMOND under authority of the docunent above
descri bed, on or about 3 August 1966, Appellant wongfully failed
to turn to his regular assigned duties and did not work the entire
day, and on or about 4 August 1966 Appellant wongfully failed to
turn to his regular assigned duties and did not work the entire
day, while said vessel was in the port of Bonbay, India.

At the hearing on 14 QOctober 1966, Appellant was represented
by professional counsel. Appellant entered a plea of not guilty to
t he charge and each specification.

The I nvestigating Oficer introduced in evidence the Shipping
Articles show ng Appellant to be a nmenber of the crew at the tine
all eged in the specifications and the Oficial Log Book of the
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vessel containing entries concerning the allegations of the two
speci fications.

I n defense, Appellant testified that he went ashore to nmake a
conplaint to the American Consul against the naster and the chi ef
steward because threats had been nmade against his |life by nenbers
of the steward' s departnent.

The hearing was adjourned, on Exam ner's notion, to |ocate the
master and obtain his testinony. Subsequently, the Exam ner
decided to resolve the case on the record as presented on 14
Cct ober 1966 and rendered a witten decision on 24 Cctober 1966 in
whi ch he concl uded that the charge and specifications had been
proved. The Exami ner then served a witten order on Appell ant
suspendi ng all docunents, issued to Appellant, for a period of one
nonth on six nonths' probation.

The entire decision was served on 3 Novenber 1966. Appeal was
timely filed on 4 Novenber 1966.

FI NDI NGS OF FACT

On or about 3 August and 4 August 1966, Appellant was serving
as a second cook and baker on board the United States SS R CHMOND
and acting under authority of his docunent while the ship was in
the port of Bonbay, India. Because of ny disposition of this case,
no further findings are necessary.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that the Exam ner's findings of fact are not
supported by evidence, the order is contrary to |law, and the
puni shnent i s excessive. Counsel allege errors in the conduct of
the hearing and in the Exam ner's action to close the case w thout
calling the master or notifying Appellant of his decision to
concl ude the case on the evidence already presented.

APPEARANCE ON APPEAL: Janes T. Smth, Attorney, of Corpus Christi,
Texas
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CONCLUSI ON

When t he Exam ner adjourned the hearing on his own notion, he
declared that it would be necessary to | ocated the master before he
could determne all the facts. He stated that notice would be
given to the person charged of the resunption of the hearing.
Failure to continue the hearing, as indicated in the Exam ner's
concl udi ng statenent, was prejudicial to the interests of
Appellant. In view of the tine el apsed and the inprobability of
obtaining the master's testinony in the near future, there is
nothing to be gained by remandi ng the case. Therefore, the charge
and specifications will be dism ssed.

ORDER

The charge and specifications are dism ssed. The order of the
Exam ner dated at Gal veston, Texas on 24 Cctober 1966 i s VACATED.

P. E. TRI MBLE
Vice Admral, United States Coast CGuard
Act i ng Comrandant

Si gned at Washington, D. C., this 26th day of My 1967.

| NDEX
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TESTI MONY
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*rxxx END OF DECI SION NO. 1628 *****
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