Appea No. 1621 - Horatio Benzel CUSHMAN v. US - 22 May, 1967.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO Z-662320 AND ALL
OTHER SEAMAN S DOCUNMENTS
| ssued to: Horatio Benzel CUSHVAN

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1621
Horati o Benzel CUSHVAN

Thi s appeal has been taken in accordance with Title 46 Untied
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 19 May 1966, an Exam ner of the United States
Coast Guard at San Francisco, California, suspended Appellant's
seaman' s docunents for three nonths on 12 nont hs' probation upon
finding himguilty of m sconduct. The specifications found proved
all ege that while serving as a nessman on board the United States
SS BAY STATE under authority of the docunent above descri bed,
Appel I ant: was absent from his vessel w thout authority on 12, 16,
and 25 COctober 1965, on 3 Novenber 1965, and on 22 and 31 Decenber
1965; wongfully di sobeyed an order of the master on 12, 16 and 25
Cct ober 1965, on 3 Novenber 1965, and on 22 Decenber 1965; and
failed to join the vessel upon its sailing on 31 Decenber 1965.

At the hearing, Appellant was represented by non-professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence various docunents
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pertinent to the charges.

I n defense, Appellant offered in evidence certain docunents
and his own testinony.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specifications
had been proved. The Exam ner then served a witten order on
Appel | ant suspendi ng all docunents issued to himfor a period of
t hree nonths on 12 nont hs' probation.

The entire decision was served on 27 May 1966. Appeal was
timely filed on 24 June 1966.

FI NDI NGS OF FACT

At all tines in question herein, Appellant was serving as a
messman on board the United States SS BAY STATE and acting under
authority of his docunent while the ship was situated wthin the
South Vietnammlitary conbat zone.

The Master of the vessel, followng an Arny order to Merchant

Vessel s of 1 Novenber 1965, prohibited shore |eave in certain South
Vi etnam ports. Despite this witten order to the crew and specific

repeated orders to himpersonally, Appellant went ashore w t hout
perm ssion on the dates alleged in the specifications.

The evidence is clear and uncontested that Appellant was
absent fromhis vessel w thout authority and contrary to the
Master's orders on 12, 16, and 25 Cctober; 3 Novenber, and 22
Decenber 1965. It is also clear that Appellant wongfully failed
to join his vessel upon her departure from Nha Be, South Vietnam
on 31 Decenber 1965.

OPI NI ON

At the hearing and on this appeal, Appellant vigorously
contends that the Master's order prohibiting shore | eave was
arbitrary and unreasonable. He does not contest his deliberate
di sobedi ence of the order on the occasions alleged.
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Al t hough sone of the docunents offered in evidence by
Appel l ant at the hearing, as well as certain statenents by a
representative of the National Maritinme Union, who acted as
Appel l ant' s counsel, do portray sone confusion of authority and
practice with respect to shore | eave in the South Vi et ham conbat
zone, there was neverthel ess no confusion in the Master's order to
the crew and his explicit and repeated orders to Appellant.
Moreover, valid grounds for the prohibition of shore leave in this
area can certainly be found. The area is a conbat zone.
Facilities and police protection are said to be extrenely limted,
and harassnent by the eneny is a real possibility. Further,
because of these obvious dangers, a vessel in these waters
necessarily nust be ready to sail on short notice.

For these reasons it is considered the Master certainly did
not act in an unreasonabl e manner in prohibiting shore | eave. The
crew of a vessel is bound to obey the |awful orders of the Mster.
Appel l ant' s open defiance of orders is a serious breach of
shi pboard di scipline which cannot be approved.

ORDER

The order of the Exam ner dated at San Francisco, California,
on 19 May 1966, is AFFI RVED.

W J. SMTH
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C, this 22nd day of My 1967.

| NDEX

Or der
Duty to obey
Unl awf ul

*xx**x  END OF DECI SION NO. 1621 *****
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