Appeal No. 1618 - ALFRED POPWELL v. US- 18 May, 1967.

I N THE MATTER OF LI CENSE NO R 26561 MERCHANT MARI NER S DOCUMENT
NO. Z-382483-D5 AND ALL OTHER SEAVAN S DOCUMENTS

| ssued to: ALFRED POPWELL

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1618
ALFRED POPWVELL

Thi s appeal has been taken in accordance with Title 46 United
States Code 239, and Title 46 Code of Federal Regul ations 137.30-1.

By order dated 14 Cctober 1966, an Exami ner of the United
States Coast Guard at New York City, New York revoked Appellant's
seaman' s docunents upon finding himaguilty of m sconduct. The
specifications found proved allege that while serving as a Radio
O ficer on board the United States SS WELLESLEY VI CTORY under
authority of the license above described, at various tines between
2 Novenber 1965 and 14 January 1966, Appellant wongfully;
threatened to inflict bodily harmto various shipnmates on four
separate occasions; assaulted and battered an unlicensed nenber of
the crew, incited various unlicensed personnel to disobey orders;
urged various unlicensed personnel to submt false overtine clains;
had i ntoxi cating beverages in his possession; and conducted hinself
i n a manner unbecom ng an officer by drinking intoxicants on board
in the presence of unlicensed personnel.

At the hearing, Appellant elected to act as his own counsel.
Appel l ant entered a plea of not guilty to the charge and each
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speci fication.

The I nvestigating Oficer introduced in evidence the direct
testinony of two witnesses, and witten depositions from ot her
Wi t nesses. Appellant submtted cross-interrogatories, the answers
to which were al so introduced.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and before-nentioned
specifications had been proved. The Exam ner then served a witten
order on Appel |l ant revoking all docunents issued to him

The entire decision and order was served on 19 Cctober 1966.
Appeal was tinely filed on 3 Novenber 1966.

FI NDI NGS OF FACT

From 2 Novenber 1965 to 14 January 1966, anong ot her dates,
Appel l ant was serving as a Radio O ficer on board the United States
SS WELLESLEY VI CTORY and acting under authority of his |icense.

On 24 Novenber 1965, Second O ficer Klafert went to the radio
roomto give Appellant a nessage to send out. Appellant accepted
t he nessage, then suddenly turned around and told M. Klafert he
had a beating comng to himand that Appellant was going to give
it.

On 29 Novenber 1965, Third O ficer , MLaughlin had returned
froma shopping excursion in the port city of Yokhoma, Japan, and
was waiting on the dock for the liberty launch. Appellant and a
third man, crewran Pope, were also on the dock. At this point
Appel l ant turned to Pope and said, "If that Third Mate cones near
me, I'Il kill him. Since M. MLaughlin was the only other person
in the vicinity of Appellant and Pope, and because he was a Third
Mate, he regarded the statenent as a threat to his life and was
qui te upset about it.

On 26 Decenber 1965, Third O ficer Kahler and Chief Oficer
Spark were in the latter's office discussing ship's business.
Appel | ant appeared at the door to the roomand said to M. Spark,
“I'"l'l beat your brains out when | get you ashore". Later, M.
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Kahl er saw Appel | ant standi ng at the gangway and when he asked him
what he was doing there, Appellant replied that he was waiting for
the Chief Oficer to cone.

On 8 January 1966, M. Kahler was told that Appellant was in
the crow s ness giving al coholic beverages to nenbers of the galley
staff. M. Kahler went down to the nmess and observed Appel |l ant and
some unlicensed crewrenbers drinking beer. Appellant was telling
t hese crewnenbers that they didn't have to take any nore orders
fromthe officers; that they were just as good as the officers
were. Possession of al coholic beverages, including beer, was
prohi bited aboard the vessel.

Abl e Seanman Mzl ey stated he once heard Appellant tell a
steward that he would not take orders fromany white man, and on
two occasi ons Appellant told various crewnenbers to put in all the
overtine they could whether it was deserved or not.

On 10 January 1966, Appellant was proceedi ng down the gangway
when he turned around and told M. Muzley that he was going to beat
hi m up when he got ashore.

On 9 January 1966, Appellant stated, in essence, that he did
not like the white nmen on the ship. Crewrenber Masslock replied to
this in a sonmewhat vul gar manner. Masslock then turned his back to
Appellant to sit down and Appellant struck himon the back of the
head. \When Appellant was through with him Massl ock was seen with
bl ood all over his face, his nose appeared broken, his clothes were
torn and bl oody, and he had to be hospitalized for ten days.

The record indicates that Appellant is approximately six feet
tall and wei ghs about two hundred and thirty-five pounds.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that:

1. The absence of log entries and arrest or conviction
records neans all the charges nust fail.

2. There is no jurisdiction in these proceedi ngs for
m sconduct taking place on a dock.
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OPI NI ON
The testinony of witnesses -- those who appeared at the
heari ng and those who responded to depositions -- constituted

reliabl e and substantial evidence proving Appellant's m sconduct.
The Exam ner found seven of the original eighteen specifications
not proved. H s decision as to the remaining specifications is
found correct and is affirned.

The absence of log entries in evidence is not controlling in
t hese proceedi ngs when, as here, other substantial proof of the
offenses is introduced. The sane is true, of course, for other
docunents. Appellant's contention that, under 46 USC 703, proper
|l og entries relating to certain offenses enunerated in the
proceedi ng Code section nust be produced or the charges will be
di sm ssed, m sses the mark. First, none of the acts of m sconduct
proved agai nst Appellant are listed in the referenced statute.
Second, 46 USC 701 is a penalty and forfeiture statute, and has no
application to the present admnistrative, renedial proceeding.

See Appeal No. 1120. As stated in The Sharon, 52 F.2d 481:

"The purpose of [46 USC 701, 702] is to protect seaman agai nst
arbitrary and unwarranted acts and oppression by the master,
not to aid a seaman in taking advantage of his own

wr ongdoi ng. "

There is no question of jurisdiction here, as Appellant was
acting under authority of his docunent and in the service of the
ship whil e ashore.

ORDER

The order of the Exam ner dated at New York City, New York on
14 Cct ober 1966, is AFFI RVED.

P.E. TRI MBLE
Vice Admral, U S. Coast Guard
Act i ng Commandant

Si gned at Washington, D.C., this 18th day of May 1967.

file://l/hgsms-lawdb/users/K nowl edgeM anagement...& %20R%201479%20-%201679/1618%20-%20POPWEL L .htm (4 of 5) [02/10/2011 11:01:29 AM]


file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D10441.htm

Appeal No. 1618 - ALFRED POPWELL v. US- 18 May, 1967.

| NDEX

Arr est
M sconduct found w thout record of

Convi cti on
M sconduct found w thout record of

Jurisdiction
Acting under authority of |icense
Ashor e

Log entries
Absence of as a defense

M sconduct
Ashor e
Proven without arrest or conviction records or log entries

Pr oof
M sconduct found w thout arrest or court records or |og
entries

*xx**x  END OF DECI SION NO. 1618 *****

Top

file://IIhgsms-lawdb/users/K nowledgeM anagement...& %20R%201479%20-%201679/1618%20-%20POPWEL L .htm (5 of 5) [02/10/2011 11:01:29 AM]



	Local Disk
	Appeal No. 1618 - ALFRED POPWELL v. US - 18 May, 1967.


